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PREFACE

This book is a study of the work of Robert Lee Hale (1884-1969), a major figure in both
the American Legal Realist movement and the looser association of institutional and
progressive economists writing in the first part of the twentieth century. The book describes
and assesses the lasting importance of Hale’s contributions to legal theory and the nascent field
of law and economics. Using Hale’s work as a focal point, it also looks more generally at the
progressive assault on laissez-faire constitutionalism and neoclassical economics from the
1880s through the 1930s.

Although Hale’s work was highly regarded by many of his own contemporaries in both
law and economics, it fell into relative obscurity after the 1940s. The sole exception was a
thoughtful article in the early 1970s by the economic historian Warren Samuels, the first and
(to date) only substantial study of Hale’s work. ! The last fifteen years have seen a substantial
revival of interest in Hale, largely spurred by legal scholars in or sympathetic to the Critical Legal
Studies movement, who have rightly identified Hale’s writing as the logical precursor to their
own work, and as the culmination of many of the most important strands of Realist thought. *
Even among Hale enthusiasts, however, only a small portion of Hale’s work is widely known.
Moreover, it is fair to say that Hale remains unknown to a large number of scholars in legal
theory, law and economics, political philosophy, and intellectual history, to whom his work is
potentially of great interest. That is a significant loss. Even though among the least well-known
of the Legal Realists and institutional economists, Hale produced over his lifetime a substantial
body of work that represents, in many respects, the best of both fields.
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Several recent intellectual developments make the current revival of interest in Hale’s
work particularly timely. The first is the resurgence in philosophical and legal circles of
libertarian defenses of the minimal state, in the work of such figures as Robert Nozick, Eric
Mack, Jeffrey Paul, and Richard Epstein, and the burgeoning literature on coercion since
publication of Nozick’s 1969 article on the subject. : Drawing on his extensive knowledge of law,
economics, and political theory, Hale developed one of the most profound and elaborated
critiques of libertarianism offered to date. Indeed, Hale’s analysis of both coercion and natural
property rights theory, along with the appropriate treatment of scarcity rents under a Lockean
theory of entitlement, provides an uncannily close counterpoint to Nozick’s arguments in
Anarchy, State and Utopia and other works.

The second development is the emergence in the mid-1970s of what has aptly been
called “the second great law and economics movement.” The movement, which has grown to
be a dominant force in legal academia, has developed largely unaware of the work of the
institutional economists who made up the first great law and economics movement from the
1880s to the 1930s. Although preoccupied with a somewhat different set of concerns, the
institutionalists offered a foundational analysis of the legal underpinnings of economic life that
remains an important commentary on, and corrective to, the work of their successors. That is
particularly true of Hale, whose work—alone among the institutionalists—reflects a
sophistication about both law and economics that ranks it with the best of contemporary
writing in the area.

Finally, as previously suggested, Hale’s work is of enormous importance to
contemporary legal scholars writing in what might loosely be termed the critical tradition, most
notably the Critical Legal Studies movement. Along with law and economics, Critical Legal
Studies has emerged as one of the more significant developments in legal scholarship in the
past two decades, generating interest far beyond legal circles. Many of the best-known articles
in the field have drawn explicitly on Hale’s work. To that extent, the work is of obvious interest
as a precursor to current thought. But only a small fraction of Hale’s work has found its way
into the literature. The balance— some of it never published—reveals a much more elaborate
argument concerning the public roots of private rights than can be gleaned from his best-
known articles taken alone, and one that should be of even greater interest to those writing in
the critical tradition, and their critics.

In other respects, this project is an anachronistic one, or is at least swimming against the
tide of recent historiography of the period. Recent accounts have tended to stress the
conservative undercurrents in progressive politics; the progressive strains in the work of key
conservative legal figures like Stephen Field, David Brewer, Christopher Tiedeman, and Thomas
Cooley; and the relatively limited impact of laissez-faire ideology on judicial and legislative
decisions in the height of the so-called laissez-faire period in American constitutional law. The
argument of this book returns to a simpler time, in which progressives were progressive,
conservatives were conservative, and the two sides were joined in battle over the state’s right
to intervene in economic affairs. My aim in reverting to a more traditional picture of American
politics of the period is not to take issue with the revisionist view that the motivations of key
players on both sides and the consequences of their acts were far more complex than
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conventionally portrayed. Rather, my aim has been to re-create faithfully the political landscape
as its major antagonists would have described it. Legal Realism and institutional economics
were both born in opposition to laissez faire. In that historical context, Hale et al. would have
had no trouble identifying Tiedeman, Field, et al. as the enemy, and vice versa. That it turns out
that they were less far apart than they thought at the time would come as a (perhaps not
unpleasant) surprise to both sides. But one can make sense of the progressive response only by
understanding that they did not see it that way at the time.

Finally, a related note about terminology. What to call the positive, state liberalism that
united the British New Liberals, Social Democrats, and other left-leaning social reformers in the
years from the 1880s to the 1930s has proved something of a dilemma. The term “progressive”
having become rife with embarrassments, contemporary historians have variously termed it
“democratic collectivism,” “progressive liberalism,” and “welfare state liberalism.” * Following
James Kloppenberg’s lead, for ease of exposition, | have reverted to the old-fashioned term
“progressive.” > | do not mean thereby either to limit inquiry chronologically to the Progressive
Era, or to take sides in the debates about whether progressivism constituted a coherent
political movement or whether many of the traditional progressive reform programs had a
decidedly conservative cast. ® For purposes of this book, “progressive” should be understood to
refer broadly to that group of left- liberal social theorists and reformers from the 1880s to the
1930s who believed that the state had a critical role to play, through progressive tax and
transfer programs, labor legislation, and other welfare measures, in promoting a social welfarist
vision of the common good. ’

i

This book is a long time in coming. Among the many pleasures of finishing it, chief is
having the opportunity at long last to acknowledge (if not retire) the numerous debts | have
incurred in the process. | am grateful to the Columbia University Archives, which houses Hale’s
professional papers, the Harvard Law School Library, and the Library of Congress, for
permission to consult and cite from Hale’s correspondence and other papers. Special thanks go
to the magnificent staff at the Stanford Law School library—in particular Dave Bridgman, Andy
Eisenberg, and Paul Lomio—for their tireless and resourceful help. | have been privileged to
work at an institution that has generously supported me throughout this process, materially
and spiritually, and | am deeply grateful to Dean Paul Brest for his many efforts on both fronts.
Research on the book was supported by grants from the Claire and Michael Brown Estate and
the Deane Johnson Fund for Excellence in Teaching and Research.

Over the years, | have been blessed with a wonderful group of (extended) colleagues,
who have contributed to this and other projects in immeasurable ways. Bob Gordon first
piqued my interest in Hale’s work almost ten years ago, in a casual hallway remark. His
presence in these hallways is greatly missed. | am most grateful to lan Ayres, Barbara Babcock,
Joe Bankman, Guyora Binder, Markus Dubber, Lawrence Friedman, Bob Gordon, Tom Grey,
Mark Kelman, Bob Rabin, Peggy Radin, Deborah Rhode, Dorothy Ross, John Henry Schlegel, Bill
Simon, Rob Steinfeldt, Kathleen Sullivan; participants in faculty workshops at Buffalo, Columbia,
Stanford, and Yale law schools; and three anonymous readers for Harvard University Press, for
reading and commenting on various portions of the manuscript over the years. | have benefited
from the able research assistance of a number of Stanford law students, including Alison Aubry,
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Frances Cook, Kim Hazelwood, Olga Hartwell, and Eric Pierson. | owe more indirect debts to
Morton Horwitz and Frank Michelman, who—as teachers of mine many years ago at Harvard
Law School—gave me my first inkling of the deeper possibilities of legal thought. Above all,
thanks go to Joe Bankman and Mark Kelman, who have both been unstinting in their time and
enthusiasm for this and other projects. Their critical judgment, (blessedly) corrupted by
affection, has helped make my intellectual life at Stanford a very happy one.

My greatest personal debt is to Joe, for a thousand reasons too obvious or ineffable to
name. This book is for him, and in memory of his dear, sweet dad, Jack.
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In 1886, Christopher Tiedeman, a young law professor at the University of Missouri,
published his famous treatise on the Limitations of Police Power. * Writing against the backdrop
of increasing social unrest—"Socialism, Communism, and Anarchism,” in Tiedeman’s unsubtle
formulation—he intended the treatise to show that the democratic majority’s power to
interfere in economic matters was severely constrained by a constellation of individual rights
protected under the federal and state constitutions 2 Chief among them, Tiedeman argued,
were the individual’s rights to liberty and to property, both enshrined in the due process clause
of the Fourteenth Amendment. ® Neither right, he conceded, could be without limits in a
civilized society. But the limits could not exceed the legitimate police power of the state, which
by human and natural law was “confined to the detailed enforcement of the legal maxim, sic
utere tuo, ut alienum non laedas”—so use your own as not to injure others * Tiedeman
confidently construed “injury” for these purposes to encompass only that narrow band of
conduct traditionally prohibited by criminal and tort law, together with a handful of other
timeless offenses against the body politic, like having women run barroomes, billiard saloons, or
other public resorts. > Among the things most assuredly not included, Tiedeman argued, was
the right “to protect the weak against the shrewdness of the stronger, to determine what
wages a workman shall receive for his labor, and how many hours daily he shall labor,” to tell
any man what he may charge for his wares or the use of his money, or any other manner of
laws meant to promote greater economic security or equality. e

In the same year, the renowned economist John Bates Clark published an article entitled
“The Moral Outcome of Labor Troubles.” ’ The article contained the first glimmerings of his
“marginal productivity” theory of distribution, which was not fully articulated until three years
later. Not coincidentally, the article also marked the turning point in Clark’s intellectual life
from an outspoken critic of capitalism to one of its most influential champions. ® Marginal
productivity theory predicted that in a competitive market, each factor of production (labor,
land, and other forms of capital) would be paid an amount exactly equal to the value of its
marginal product. The theory, like Tiedeman’s argument for limited police powers, was
developed against the backdrop of increasing attacks from the left on the distributive justice of
the market (including until very recently from Clark himself). Its relationship to those attacks
was unmistakable. Although offering the theory as purely descriptive, from the start Clark took
pains to underscore what he took to be its normative implications. What it implied, Clark
argued, was that absent monopoly or other extreme interferences with its normal operations,
the market would automatically reward labor and capital in proportion to the value each had
generated, which Clark took to mean (self-evidently) in proportion to their just deserts. “To
every man his product, his whole product and nothing but his product,” as Clark put it in 1890. °
That result, Clark argued, refuted dispositively not only Marxian theories of exploitation but all
others as well. Initially presented in muted form, Clark’s argument had developed into a full-
blown apologetic for the distributive justice of unregulated capitalism by the publication of The
Distribution of Wealth in 1899. *°

Both Tiedeman’s and Clark’s arguments had considerable influence in their time.
Together they forged what many contemporaries took to be a powerful rights-based defense of
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economic laissez faire. Tiedeman’s constitutional argument for limited government was
institutionalized in various state and federal court decisions limiting the permissible scope of
economic regulation in the name of freedom of contract and private property. ** Clark’s
philosophical argument for laissez faire had a more complicated fate. Few mainstream
economists explicitly defended Clark’s thesis, deeming its premises more properly in the realm
of politics or philosophy than the science of economics. But his thesis had enormous appeal to a
popular audience, shoring up a widespread intuition, going back at least to John Locke, that
each person is entitled to the fruits of her labor, and by extension to whatever the market will
pay her for relinquishing them. *

Beginning in the 1890s and continuing through the 1930s, progressive academics in law
and in economics mounted parallel assaults on economic laissez faire. Two key objectives
united the two camps of this “first great law and economics movement,” to borrow Herbert
Hovenkamp’s apt phrase. The first objective was to show that Tiedeman’s constitutionally
protected sphere of economic life, like Clark’s moral market, was constituted by a regime of
property and contract rights that were neither spontaneously occurring nor self-defining, but
were rather the positive creation of the state. What the state had made in one form, one was
nudged to conclude, it could remake in another. Second, the particular configuration of
contract and property rights embraced by late nineteenth- and early twentieth-century Anglo-
American law had produced a distribution of wealth that was hard to square with any obvious
intuitions of justice. What the state could remake, it therefore should. Robert Lee Hale, the
principal subject of this book, was a key figure in both camps. His work constitutes perhaps
their most important intellectual bridge.

Hale was trained both as a lawyer (LL.B., Harvard, 1909) and as an economist (M.A.,
Harvard, 1907; Ph.D., Columbia, 1918). Although a common marriage of interests in
contemporary academia, it was unusual in Hale’s time, and one that uniquely positioned him
for what he took on as his central task: to educate lawyers, judges, and economists to the role
of positive legal entitlements in shaping what were supposed the “natural” rights of ownership
and the “natural” laws of distribution in a laissez-faire economy. His project immersed him in
deconstructing the details of law, for which he had an impressive, Holmesian talent. But as Hale
noted, he was more interested in political theory than in law, viewing law merely as the vehicle
for allocating political power. > Hale’s dissertation, published in 1918, marked the beginning of
a lifelong interest in government regulation of public utilities as a model for the public control
of all private property. 4 After a brief teaching stint in the Columbia economics department,
Hale joined the faculty of Columbia Law School in 1919 at the invitation of the then Dean,
Harlan Fiske Stone. Hale came initially under a joint appointment with the economics
department and then full-time from 1928 until his retirement in 1949. His primary teaching was
in the area of public utilities regulation and in a highly regarded course that he developed over
many years called Legal Factors in Economic Society. The materials Hale prepared for the
course, which were brilliant and quirky, offer the most comprehensive picture of Hale's legal
philosophy. They formed the basis of his final work, Freedom Through Law, published in 1953.

During his lifetime, Hale wrote two books and about sixty articles, reviews, and
commentaries, as well as leaving behind numerous unpublished manuscripts and course
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materials. He wrote in four principal areas: coercion, property rights, public utility rate
regulation, and the normative implications of neoclassical economic theory. He is probably best
known today for the first area, as a result of three widely cited and formative articles
redescribing “free market” exchanges as a network of coercion. *> The bulk of Hale’s writing,
however, was in the second and third areas—the general theory of property rights, and the
theory as applied to the problem of public utility rate regulation. In addition to his dissertation
and a leading casebook, Cases on the Law of Public Utilities, coauthored with two colleagues at
Columbia, Hale wrote some twenty-five articles and reviews critiquing the Supreme Court’s
efforts to confine the scope and precedential significance of the government’s power to
regulate public utilities. In the area of economic theory, Hale wrote one article for publication
as well as several unpublished manuscripts critiquing the claim that an “unregulated” market
economy automatically achieved distributive justice ( John Bates Clark’s point) as well as
allocative efficiency (that is, the allocation of resources to their most valuable uses). 16

The division of Hale’s work into distinct areas, however, is somewhat arbitrary and
misleading. His arguments in the areas of coercion, property rights, and the distributive justice
of the market not only share common themes. They are analytically dependent on one another,
forming parts of a larger, comprehensive argument, developed over many years in his Legal
Factors materials, detailing the legal conditioning of economic life.

Hale's intellectual preoccupations were, in many respects, typical of progressive social
thought in the years from the 1880s to the 1930s. He shared with a wide range of humanists
and social scientists of his time a methodological hostility to formalism, a preference for the
inductive over the deductive method, and a belief that the overriding obligation of political life
was to maximize collective welfare rather than to protect individual rights. Like John Dewey,
Walter Lippmann, Herbert Croly, and other leading pragmatic social reformers of his time, Hale
believed that the proper role of government was instrumental—to better the conditions of its
citizens—and that in service to that end, government should be pushed to make its decisions
both more conscious and more scientific. The main body of Hale’s work—an assault on the twin
bulwarks of classic liberalism, liberty interests and property rights—grew out of a long tradition
of progressive thought. That tradition was sharpened for American progressives from the 1880s
to the 1930s by the Supreme Court’s invocation of both as constitutional bars to economic
regulation. Like many economists of the nineteenth and early twentieth centuries, Hale
believed that “[t]he paramount question of political economy to-day is the question of
distribution.” *’ His particular critique of the distributive justice of the market drew on a long
tradition of leftist thought, originating with the early socialists, cast within the classical
economic tradition. That tradition was transmuted by Henry George and the land-tax
movement in the light of Ricardian economics, and finally reworked by the Fabian socialists,
New Liberals, and others in the wake of the marginalist revolution in economics. His critique of
the traditional liberal view that government held a monopoly on coercion was indebted to a
complex web of leftist and progressive ideas, including the socialist attack on the coerciveness
of labor contracts, Thomas Hill (T. H.) Green’s “positive” conception of liberty, and the rise of
the new sociology of Albion Small, Lester Ward, and others, stressing the interdependence of
social life. Finally, Hale’s argument that government power, rather than necessarily adding to
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private coercion, might actually ameliorate it, was advanced by most proponents of greater
“social control,” from T. H. Green to the supporters of the Wagner Act and other New Deal
labor legislation. *®

His closest intellectual ties, not surprisingly, were to the principal groups of progressive
academics writing in economics and law respectively during those years: the institutional
economists and Legal Realists. Hale’s push to expose the legal underpinnings of the market can
be seen as part of the larger project of the institutionalists to understand the social institutions
that condition economic life. Those who were engaged in that project included Thorstein
Veblen, Henry Carter Adams, Wesley Mitchell, Richard Ely, Edmund James, John Commons,
Edwin Seligman, Simon Patten, Herbert Davenport, John Maurice Clark, Rexford Tugwell,
Clarence E. Ayres, and Walton Hamilton. His attention to the details of those legal
underpinnings—in particular private property and free contract—was central to the project of a
number of Realists to show the social contingency of so-called natural rights. The work of
Morris Cohen, Felix Cohen, Walter Wheeler Cook, Leon Green, Karl Llewellyn, Walton Hamilton,
and Herman Oliphant, among others, comes to mind. Finally, Hale’s choice to focus on public
utility rate regulation was typical of his times as well. Historical accident had made railroads
and public utilities the primary battleground for the legislatures and the courts to work out the
appropriate limits of government control of private property. As a result, many of the most
interesting progressive economists and legal theorists writing in the first part of the century
turned their attention at one point or another to what may seem to contemporary eyes as the
rather arcane field of public utilities regulation.

Hale's substantive agenda for political reform was also (at least in its broad outlines)
typical progressive fare. He was, as he put it, centrally concerned with “the proper distribution
of income,” by which he and other progressives meant principally its redistribution from rich to
poor. 9 Like many of his progressive colleagues, that concern grew partly out of utilitarian
commitments and partly out of egalitarian ones, a philosophical tension substantially resolved
for progressives by the Edgeworthian hypothesis that, all other things being equal, aggregate
welfare would be maximized by an egalitarian distribution of wealth. 2% His notion of “proper”
was, above all else, to create a decent standard of living for the working classes by raising their
earning and spending power. As he stated simply in an early article, that goal would be
accomplished by “adjustment of the worker’s relations with those to whom he pays his dollar . .
. [and] with those from whom he earns it.” ** The first half of that agenda immersed Hale in the
Progressive-Era obsession with monopolies and other structural imperfections in the market
that yielded supernormal returns to producers. The second half immersed him in the
Progressive-Era obsession with labor relations. His solution in both areas was also typical
progressive fare, although it was closest in its specifics not to the trust-busting or prounion
wings of American progressivism, but to the British New Liberals. ** In the area of consumer
contracts, Hale supported efforts to curtail, through price controls and taxation, the power of
corporations to extract a price in excess of a “fair return” on their investments. In the area of
labor relations, he embraced what historians of the period would now describe as both
corporatist and statist versions of liberal reforms, supporting the Wagner Act and other
(corporatist) legislative and judicial efforts to increase the portion of the “national dividend”
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that was extracted by labor by boosting the bargaining strength of unions in private
negotiations, as well as direct (statist) legislation mandating wages, hours, and other terms of
employment. 2 More generally, he strongly supported that “quintessential progressive
reform,” a progressive tax-rate structure, the surplus from which would be used to finance
government welfare programs to assure a social minimum for all citizens. **

As with many left-leaning social reformers of his time, it is not hard to detect a strong
socialist influence on both the rhetoric and the substance of Hale’s political agenda. % Hale’s
preoccupation with surplus value, like his preoccupation with the coerciveness of the private
bargains by which it was distributed in the market, had obvious cognates in socialist theory.
Moreover, the rhetoric of positive freedom that infused Hale’s and other early twentieth-
century progressives’ writings echoes earlier socialist and protosocialist demands that “equal
rights” must mean, at root, “equal means” to rights. But, again like most of his fellow
progressives, Hale stopped short of advocating absolute equality of incomes or widespread
government ownership of private property. He chose instead to steer what has been aptly
termed “a middle way” between programmatic socialism and the possessive individualism of
nineteenth-century laissez-faire liberalism. %® Herbert Croly put it thus: “A democracy dedicated
to individual and social betterment is necessarily individualist as well as socialist. . . There are
two indispensible economic conditions of qualitative individual self-expression. One is the
preservation of the institution of private property in some form, and the other is the radical
transformation of its existing nature and influence.” %/

The progressives’ motives for hewing to the middle way were complicated. In part, the
choice reflected a genuine and surprisingly strong commitment to individual autonomy, but a
commitment updated to reflect a new and more complex world of social interdependence. In
this respect, the progressives stood apart not only from traditional Marxist socialists but from
the Christian socialists and other communitarian idealists as well. They were Lockean
individualists, but of a sort unrecognizable to traditional liberals, insisting on both a functional
definition of autonomy and a more exacting separation of individual and social contributions to
the social product. In part, the choice reflected the pragmatic, utilitarian belief that some
degree of inequality was necessary to maintain incentives for productivity. Finally, the choice
was pragmatic in a more personal sense, reflecting the high personal and professional cost of
being labeled a socialist. Mindful of that cost, many progressives went out of their way to avoid
prescriptions that smacked of class warfare and to distance themselves from some of the
particulars of labor’s cause. As discussed later, among the attractions of the particular
prescription offered by Hale and others—what | have termed progressive rent theory—was that
it framed the case for redistribution, at least formally, in nonclass terms.

In other areas, Hale stood on the more radical fringe of progressive politics. A reserved,
intensely private man, Hale was a strong, behind-the-scenes activist in a number of politically
explosive causes. Hale was part of a small committee of law professors and lawyers who
worked during the summer of 1927 to reverse the conviction of Sacco and Vanzetti. Throughout
the summer of 1927, Hale carried on an impassioned correspondence with his former teacher,
A. Lawrence Lowell, head of the commission appointed by Massachusetts governor Alvan T.
Fuller to review the convictions, in a futile attempt to persuade Lowell to recommend reversal
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of the convictions. 2 Two years later, he contributed to a collection of articles edited by Karl
Llewellyn a scathing critique of the bullet testimony that had been crucial to the pair’s
conviction! Throughout his adult life, Hale was also a strong supporter of racial equality long
before such a position became popular. To that end, he assisted in litigating a number of
important early desegregation cases and in developing the expansive theory of state action that
underlay the landmark civil rights decision in Shelley v. Kraemer. In addition, he was a lifelong
gadfly in his private correspondence, attacking establishment pieties on a wide range of
matters from free speech for radicals to union-busting activities. *°

To a considerable extent, then, Hale’s work can be read as an exemplar of standard
progressive preoccupations during the first part of the twentieth century. At the same time,
Hale is a significant figure in his own right. Among his contemporaries, he was probably best
known for his writings on public utilities rate regulation. His dissertation was one of the earliest
and most sophisticated attacks on the fallacy of using the “fair value” of property as a rate base
for rate-setting purposes. His argument, which was developed and refined in a number of
articles in the 1920s and 1930s, was widely cited and relied on by other economists writing in
the field. Of more significance from Hale’s point of view, his argument was influential in the
courts as well, partly as a result of Hale’s close personal ties to several of the more liberal
members of the Supreme Court. Hale remained close friends with his former dean and
colleague, Harlan Fiske Stone, after Stone’s appointment to the Supreme Court; in addition, he
maintained an active correspondence with Justices Stone, Brandeis, Cardozo, Douglas, and
Frankfurter concerning the rate regulation cases before the Court. Hale’s critique of the “fair
value” doctrine found its way into a number of concurring and dissenting opinions by the liberal
minority on the Court in the 1920s and 1930s, and (with the change in Court personnel) into the
Court’s ultimate repudiation of the doctrine in the 1940s. The particulars of Hale’s economic
analysis of rate regulation have been incorporated and superseded by a field that has grown
enormously more sophisticated since Hale’s time. But his writings in the area remain of
significant historical interest in understanding a dispute that took center stage in the fifty-year
battle between the legislatures and the courts for supremacy in economic affairs.

Hale’s most important contributions to legal theory, however, are his general writings
on property rights, coercion, and the role of legal entitlements in structuring economic life. Not
only did his writings in all three areas anticipate arguments now current in legal and
philosophical circles; in many particulars, they remain the best treatments of the subjects to
date. Hale’s analysis of coercion, heralded in his own time by numerous figures including
Roscoe Pound, John Dawson, John Dalzell, and John Maurice Clark, has since become standard
in the legal literature, and has been important in the contemporary philosophical literature as
well. In the area of property rights, Hale’s careful analysis of the variable content infused into
the empty idea of “ownership” represents the functional approach of Legal Realism at its best.
His analysis of the legal underpinnings of economic life is the most comprehensive and astute
offered to date. Hale was a better economist than either Richard Ely or John Commons, and,
unlike either of them, had the benefit of both formal legal training and a strong analytical bent
of mind.
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As a consequence, his argument, worked out in a number of articles that finally
culminated in Freedom Through Law, far outshines Ely’s and Commons’s respective, better-
known efforts in Property and Contract in Its Relation to the Distribution of Wealth and Legal
Foundations of Capitalism. One moral drawn from that analysis—that most so-called “private”
rights derive from public authority through the government’s articulation and enforcement of
property and contract rules—has become a staple among contemporary legal scholars, who, in
field after field of law, have attacked the enduring distinction between “public” and “private”
spheres of action.

As this brief summary suggests, Hale’s primary agenda was a critical one. He tried to
show that the conventional distinctions and categories of thought (“fair value,” “private” versus
“public” spheres of action, “freedom” versus “coercion”) that dominated legal and political
discourse in the late nineteenth and early twentieth centuries had no functional content. That
is to say, they were incapable of shedding any light on, let alone resolving, the difficult policy
choices that confronted courts and legislatures when they were forced to decide between
competing claims in society. The motivation for that critique was partly intellectual, partly
political. Like Oliver Wendell Holmes (whose critical intelligence Hale in many ways shared) and
many fellow Realists, Hale had an aesthetic abhorrence of the sort of sloppy, tautological
thinking that characterized much legal discourse of his period. That abhorrence probably would
have driven him to correction whether or not it served his immediate political ends. At the
same time, “making our ideas clear” on these issues (in Charles Peirce’s sense) by and large did
serve Hale’s political ends, by puncturing the Court’s pretensions to deduce its conservative,
political agenda from the inexorable commands of the Constitution itself. As Holmes had
famously declared, dissenting in Lochner v. New York, “The Fourteenth Amendment does not
enact Herbert Spencer’s Social Statics.” So also, Hale argued, there may be good and sound
reasons not to regulate wages and working conditions in the interests of the working class, or
not to control the rates that public utilities may charge their customers. But if so, those reasons
were lodged in prudence, not in the Fifth and Fourteenth Amendments of the federal
Constitution. The point was hardly an idle one, for if there were no constitutional principles at
stake, such decisions were the legislature’s and not the Court’s to make.

There was, however, an affirmative part to Hale’s agenda as well, one that drew on an
important tradition in British progressive thought. Building on the insights of the marginalist
revolution in economics, British political theorists on the left, beginning with the Fabian
socialists in the 1880s and culminating with the writings of Leonard Hobhouse, John Hobson,
and other New Liberals in the 1900s through the 1920s, argued that even in well- functioning
competitive markets, many producers realized surplus returns, or “scarcity rents,”
disproportionate to their actual sacrifice. The key to a just distribution of wealth, they argued,
lay in the state’s appropriating these rents through price controls and taxation, and then using
the proceeds to benefit consumers and finance the general welfare state. Although rent theory
played a significant role in British politics, it had relatively little influence in American thought,
except in its narrower manifestation in the land tax movement spearheaded by Henry George.
Hale was a notable exception. He was much taken with New Liberal rent theory, and his own
prescription for allocating economic liberty in general and regulating public utilities in particular
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draws implicitly on that tradition. This aspect of Hale’s work, long neglected, provides an
invaluable look at this significant conjunction of neoclassical economic theory and progressive
politics in the late nineteenth and early twentieth centuries.

Hale as Realist and Institutionalist

As previously suggested, Hale’s closest intellectual ties were to the American Legal
Realists and the institutional economists. ** Indeed, in many ways Hale’s work brought to
fruition their shared intellectual and political project: as Hale put it, to expose “the function
performed by the law in the production and distribution of wealth,” 32 in order to debunk the
notion that the market was a natural (prepolitical) and neutral (apolitical) entity.

As noted before, Hale began his academic life as an economist. Although he severed any
formal relationship to the Columbia economics department in 1928, he maintained strong ties
to a number of important institutionalists through the 1930s. Wesley Mitchell, one of the most
distinguished of the institutionalists, was on Hale’s dissertation committee. Hale knew
Commons’s and Veblen’s work well, and corresponded with Commons (who knew Hale’s work
as well). ** He cotaught a course with John Maurice Clark at Columbia, and his work strongly
influenced Clark’s Social Control of Business. ** Hale also worked closely with Walton Hamilton
on public utilities rate regulation matters, and contributed an important article to Rexford
Tugwell’s 1924 The Trend of Economics, a sort of manifesto of the second wave of
institutionalist economics. >

It is hard to come up with a definition of institutional economics that accurately
captures the commonalities among its widely divergent members. Any group that contains both
Thorstein Veblen and Rexford Tugwell is surely as unlike as it is like in its interests. What
principally bound the institutionalists together was a shared distaste for the deductive methods
of neoclassical economics, in which the institutions of modern capitalism were (in the words of
Veblen, the institutionalists” intellectual forefather) “taken for granted, denied, or explained
away.” 3 They sought in their own work to surface those institutions and explicate their
significance in economic life. By “institution,” they meant roughly, in Walton Hamilton’s words,
“a way of thought or action of some prevalence and permanence, which is embedded in the
habits of a group or the customs of a people.” *’ Veblen’s own writings display the enormous
range of such institutions that caught their interest, from the psychological propensities that
cast doubt on the simple hedonism underlying both Jeremy Bentham’s felicific calculus and
neoclassical economics, to labor unions, technology, and the institution of absentee ownership.
Later institutionalists developed some of Veblen’s suggestions and added others to the list, in
the work of Robert Hoxie, Selig Perlman, John Commons, and others on trade unions; 38 of
Commons on negotiable debt; ** of Wesley Mitchell on the technical and psychological aspects
of the money system and the business cycles that it produced; *° and of Adolph Berle and
Gardiner Means on the nature of the corporation and managerial capitalism. *!

The institutionalists differed in their views of the permanence or desirability of
particular institutions. Some, like Commons, at times espoused an evolutionary fatalism that
was scarcely distinguishable from that of Herbert Spencer, William Graham Sumner, and other
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prophets of a minimal state. * But most followed Veblen in believing that institutions evolved
over time; that the course of evolution could be affected by deliberate human intervention; and
that there was no reason to privilege the status quo over what could be produced by such
intervention. *® Such beliefs, not surprisingly, were coupled with a strong reformist instinct. In
the first wave of institutionalism, that instinct was evident in Henry Carter Adams’s and Simon
Patten’s 1884 manifesto issued upon the founding of the predecessor to the American
Economic Association, which called for a “progressive theory of legislation.” The
institutionalists’ push for political reform ultimately culminated in the New Deal, staffed in
significant part by the Realists and the second generation of institutionalists. **

Beginning with Adams’s 1886 The Relation of the State to Industrial Action, a core group
of institutionalists including Adams, Patten, Ely, Commons, Hamilton, and J M Clark focused
particular attention on the legal institutions that underlay economic life, from the broad
institutions of private property and right of -contract, to the particular network of judge-made
and statutory law governing labor relations. That interest put them on an obvious path of
convergence with the Realists and led them to similar conclusions: that there was and could be
no such thing as laissez faire, since the state (through its legal institutions) was unavoidably
constitutive of economic life; and that one should make a virtue of necessity, by turning the
government into a positive force in the economy. It is this strain of institutionalism to which
Hale’s work obviously belongs.

Hale's ties to the Legal Realists were more direct. He was originally brought to Columbia
Law School at the prompting of two eminent Realists, Underhill Moore and Walter Wheeler
Cook, to advance what Young B. Smith flatly described as “an economic interpretation of the
law, expressed in scientific terminology.” ** Hale remained there until his retirement in 1949,
through the heyday of Realism at Columbia. Throughout that period, Hale maintained
professional and personal ties with a number of the most prominent Realists, including Karl
Llewellyn, Herman Oliphant and Walton Hamilton (both members of the public utilities mafia),
Underhill Moore, Charles Clark, and Jerome Frank, a friend and fan of Hale’s. * Hale also
participated in the curricular reform movement spearheaded by the Realists at Columbia. *’
Even though Llewellyn did not list Hale in his original catalog of Realists in his famous 1931
defense of Realism, he did include him in a longer list that he and Jerome Frank compiled and
sent privately to Roscoe Pound, which detailed “Our [his and Frank’s] notion of realists-in-part-
of-their-work.” *® Llewellyn’s own contemporaneous views are hardly determinative, in any
event. Hale’s work shared most of the recurrent strains of Realist thought: rejecting formalism
for functionalism; abandoning the search for universal principles, in favor of particularized and
contextualized fact inquiries; and denying that law could or should be distinct from politics,
either in the narrow sense of partisan aims or in the broadest sense of the ethical life.

More than any other individual, Hale embraced and refined the Realist critique of law
that tied together many of these strands. That critique insisted that the sorts of answers that
courts were called upon to give could not be deduced mechanically from an abstract
jurisprudence of rights, but emerged instead from the unexamined and unarticulated cultural
and political assumptions of the judges themselves. *° The Realist critique had obvious ties to
Bentham’s cynical, and the historicists’ far more romanticized, view of the malleability of the
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common law. *° But its greatest debts were to Holmes, whose own brand of pragmatism
anticipated the core of the Realist argument, as well as to the logical positivists from Peirce to
Wittgenstein, from whom Hale, Felix Cohen, and others borrowed their method. 1 As Holmes
put it famously, “General propositions do not decide concrete cases.” > Holmes’s aphorism was
fleshed out by Roscoe Pound and the succeeding generation of Realists in a number of
important, and on occasion brilliant, articles. >3

Their critique of “slot machine” jurisprudence, as Pound derisively termed it, was not
anticonceptual in a nihilist sense. It was, in fact, strongly conceptual. But the critique insisted (in
the logical positivist tradition) that the only concepts with meaning are those that can be
defined “as functions of actual experience.” >* As Felix Cohen declared in the premier Realist
manifesto of functionalism, “Any word that cannot pay up in the currency of fact, upon
demand, is to be declared bankrupt, and we are to have no further dealings with it.” >> Much of
Hale’s career can be summarized in the list of words that he argued must be relegated to
Cohen’s trash heap of intellectual bankrupts, at least as those words were conventionally
employed in legal discourse to limit the permissible scope of legislative action: “private” versus
“public” realms of action, “coercion” versus “freedom,” and “fair value.”

Although the Realists have been most celebrated in recent decades for their
methodological critique of formalism, for many a substantive agenda underlay that critique that
was at least as significant: to debunk the notion of a freestanding, self-regulating market, by
showing that the market was ineluctably constituted by the legal regime in which it operated. °
That agenda was obviously closely tied to the work of institutionalists like Henry Carter Adams,
Ely, Commons, and J. M. Clark. It is at this intersection of the Realist and institutionalist projects
that Hale’s work is situated.

The Realist and institutionalist critiques of an autonomous sphere of economic activity,
like the Realist attack on formalism, displayed an intellectual radicalism that (as Robert Gordon
has astutely noted) was often confused by its critics with political radicalism. As Gordon
explains, “[O]ne can recognize that capitalist societies have a constructed and contingent legal
constitution without actually wanting to change that constitution very much, or believing that it
is politically feasible to change it more than a tiny bit. . .” >’ Hale, Llewellyn, Thurman Arnold,
and other of the Realists helped to feed that perception by the irreverence, bordering
occasionally on vituperation, with which they were wont to put their critique. > In fact,
however, the political implications of their attack on laissez-faire liberalism were far from clear,
beyond the immediate objective of getting courts out of the business of reviewing the
constitutionality of economic regulation.

At the end of his own savaging of orthodox legal reasoning, Felix Cohen declared,
“Fundamentally there are only two significant questions in the field of law. One is, ‘How do
courts actually decide cases of a given kind?’ The other is, ‘How ought they to decide cases of a
given kind?’ “*° If one expands Cohen’s notion of law beyond judicial decision-making to
include all forms of lawmaking, his formulation accurately captures the two parts of the
affirmative Realist project.
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The Realists were best known in their own time for their attempt to answer the first of
Cohen’s questions, in the empirical studies of “law-in-action” called for and/or undertaken by
Underhill Moore, Walter Wheeler Cook, Charles Clark, Herman Oliphant, Hessel Yntema,
Jerome Frank, Karl Llewellyn, Joseph Bingham, Max Radin, and others. For a long time that
branch of Realist inquiry was taken to stand for the whole, partly because of its resonance with
trends in the other social sciences and partly because of the famous attacks on it by Pound,
Morris Cohen, Lon Fuller, and others as amateur and nihilistic behavioral science gone berserk.
%0 But as more recent historiography has argued (correctly in my view), the empirical wing of
Realism, itself unfairly caricatured by contemporaries on the basis of its more extreme
outcroppings, represented only one strain of the affirmative Realist project, and not the most
important one.

Although like most progressives, Hale believed that knowledge of the world as it is must
be the starting point for reform, he never identified with the empirical strain of Realism. He had
no interest in the judicial process itself, a central focus of the empirical school. Unlike Karl
Llewellyn, Arthur Corbin, and others who at least at times embraced their own version of a
conservative historicism, he never believed that the answer to Felix Cohen’s first question—
what the law “is” —held the key to the second—what the law ought to be. Hale’s real interest,
like that of most progressive social theorists and reformers, lay in tackling Cohen’s second
guestion from a different starting assumption: how to promote pragmatic social reform
through legislative change. For that branch of Realists, the moral of the shambles that they had
made of conventional rights talk was that such talk had to be shucked off in favor of explicit
policy analysis, in which alternatives were measured by their factual consequences, judged in
the light of desired ends. As one commentator has astutely observed, where the Realists’
critical (deconstructive) project was the natural forerunner of Critical Legal Studies, its
pragmatic social reformer side was the natural forerunner of the (post- New Deal) legal process
school, which viewed law as political, but with “/politics’ itself . . . re-translated from the notion
of wide-open, subjective ideology to closed, determinate issues of technique.” ®* But, unlike
many of their successors in the legal process school, the Realists did not take a denatured,
bloodless view of law as policy science. They were passionately committed to the view that
facts were only an input to decisions, which ultimately had to be made by reference to some
theory of the good life. As Hale expressed it, once economic study clarified a problem, “the final
judgment on the issues is an ethical one.” ®* Hale believed (perhaps deludedly) that he was
educating students in that more complicated version of policy-making in his Legal Factors
course. ** As will be discussed later, he pursued that version more directly and successfully in
his own proposals for cost-based rate regulation of public utilities as a model for reforming all
property along rent-theory lines.

Storming the Citadel: Liberty and Property

In its broad outlines, the Realist critique of formalism was part of a larger intellectual
revolt in the social sciences. However, its particulars were shaped far more directly by the twin
pillars of laissez-faire constitutionalism that were erected by the Lochner-era Court: the right to
preserve individual liberty (particularly as embodied in freedom of contract) and private



1 INTRODUCTION

property against government incursions. ®* The impress of the Court is clearly visible in the
work of Roscoe Pound, Morris Cohen, Felix Cohen, Walter Wheeler Cook, Herman Oliphant, and
numerous others. But it can be seen most clearly in Hale’s work, the details of which are best
understood as an elegantly elaborated response to the liberty-and-property dogma of the
Lochner-era Court.

Most scholars trace the beginning of laissez-faire constitutionalism to the mid-1880s.
It hit its high-water mark in the 1900s through the 1930s, and was not finally interred until the
1937 decision in West Coast Hotel Co. v. Parrish, halfway through the New Deal. °® Much has
been written on the period, with more recent scholarship stressing the discontinuities and
complexities of conservative legal and judicial thought and arguing the whole is not easily
categorized as economic or political laissez faire. ® The revisionist view undoubtedly offers a
less distorted and more subtle reading of a number of figures formerly dismissed merely as
conservative functionaries or prophets. However, it risks introducing distortions of its own.
First, two of the areas in which courts unambiguously embraced laissez faire—curbing
regulation both of the market return that owners could get for the use of their property and of
the terms of labor contracts—represented a significant portion of the progressive agenda.
Moreover, whatever contemporary historians may make of the period in retrospect,
progressives themselves did not regard those two outcroppings of judicial laissez faire as self-
contained sports. Second, the rhetorical power of laissez faire reached far beyond particular
decisions of the courts. Its influence is most clearly revealed in the extent to which agonists
across the entire political spectrum felt obliged to pay obeisance to the importance of
preserving liberty and property rights. Elihu Root reflected the typical centrist/moderate
reformer position, in stating that although the new social realities required a new role for the
state, “l assume an agreement, that the right of individual liberty and the inseparable right of
private property which lie at the foundation of our modern civilization ought to be maintained.”
®8 With the exception of doctrinaire socialists, reformers on the left, whether out of expedience
or conviction, were equally reluctant to take on liberty and property directly. At the same time,
for American progressives, the traditional liberal version of liberty and property rights as
embodied in constitutional laissez faire stood in the way of any radical reform strategy. A
threshold question for any progressive reformer was how to subvert or dismantle it.

There were a number of accommodationist strategies that progressives repeatedly
availed themselves of, strategies that left unchallenged the basic constitutional claim to
protected liberty and property interests but subordinated it to other countervailing powers of
the government. Chief among them were the right of the federal government to regulate
interstate commerce, and the right of federal and state governments under their general police
powers to regulate private activity in the interest of the common good. Instead, Hale chose to
attack directly the notion that there could or should be a constitutionally protected sphere of
liberty interests and property rights, at least as conventionally understood.

The bulk of this book details Hale’s assault on liberty and property. Before presenting a
summary of his argument, a word of caution is in order. The book treats the fight over the soul
of liberty and property separately, because the arguments advanced are in some respects
distinct, and also are elaborate enough to require separate explication to do them justice. At
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the same time, Hale’s work is fully comprehensible only if one recognizes that the two are
intertwined in complex and often contradictory ways.

First, liberty has had a crucial and often contradictory relationship to property in the
western philosophical, rights-based tradition. At the risk of gross oversimplification, one could
describe that tradition as dominated by two types of theories of property rights: those that
justified property as the foundation of liberty and those that justified it as the natural
outgrowth or consequence of liberty *° One might expect that the two theories implied quite
different ideal property arrangements. In fact, each has proved quite pliable in that regard and
(as will be discussed at length in the book) has been enlisted at various times by both the right
and the left to bolster their respective political agendas. But in either case, liberty was
inextricably linked to the justification for property.

Second, “liberty” and “property” were functionally connected in the progressive critique
of the market, as in the Marxist one. Contract terms, progressives argued, rather than being
simple expressions of free will, were determined by each party’s relative ability to hold out for
more acceptable terms. That holdout power depended in significant part on the parties’
relative wealth, which was itself in turn affected by the bargains that each party had the power
to strike. In the Marxist view, that dynamic led inexorably to a world in which all capital
devolved into the hands of the few, and the many were left to survive on whatever poor wage
bargains they could strike in their necessitous state. Although progressives did not share Marx’s
determinist view, they did believe as an empirical matter that the normal operations of the
market would tend to favor capital over labor, exacerbating existing disparities in wealth.

Finally, “liberty” and “property” were connected in narrow constitutional arguments
through the doctrine of liberty of contract. As the dominant form of property rights shifted
from possession and use to production for exchange, an owner’s right to contract for the use or
exchange value of her property was acknowledged to be an important part of the total
economic value of that property. At the same time, as the courts broke free of their historical
conception of property as a tangible thing, they began to view the resulting contract itself as a
form of intangible property presumptively entitled to the full-blown protections accorded other
forms of property. ° Because “liberty of contract” was thus a melding of both liberty and
property principles, courts invalidating price regulations in the labor or public utilities context
under the rubric of liberty of contract could (and did) move with relative ease between the
rhetoric of liberty and that of property. ’*

Chapter 2 is devoted to Hale’s critique of liberty. In a series of important articles, Hale
argued that traditional liberal thought had erroneously assumed that the government was the
source of all legal coercion, because it defined coercion as the deprivation of free will by an
overbearing force, on which the government generally had a legal monopoly. In fact, Hale
argued (taking a cue from Holmes), coercion rarely took the form of direct compulsion that
deprived individuals of all choice. Rather, it took the form of background constraints on the
universe of socially available choices from which an individual could “freely” choose. Thus
redefined, Hale argued, it was evident that coercion was present in the private sphere as well—
in a form structurally indistinguishable from governmental coercion—in acts traditionally
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regarded as volitional. Chief among these acts were so-called voluntary market exchanges, in
which each side coerced the other to relinquish its property or services by a (legally sanctioned)
threat to withhold its own property or services if the demanded terms were not obtained in
exchange. Moreover, such private coercion derived its force from public power, in the form of a
legally created right to withhold property or services from exchange entirely, and the lesser
included right to retain whatever price one could extract for agreeing to relinquish that right.
That situation meant that when the government intervened in private market relations to curb
the use of certain private bargaining power, it did not inject coercion for the first time into
those relations; it merely changed the relative distribution of coercive power. Whether that
change might actually increase net freedom in society was an empirical question, and one that
could not be answered by recourse to abstractions like “freedom of contract.”

Hale's redefinition of coercion as a background constraint on available choices allowed
him to make three crucial and largely irrefutable points. First, as a purely descriptive matter,
coercion (so defined) was ubiquitous, inevitable, and, to a considerable extent, desirable.
Second, although coercion derives from a variety of sources (for example, natural necessity,
legal conditions imposed directly by the state or indirectly by the state through the rules of
property and contract), the functional differences between the resulting “unfreedom”
experienced by the chooser were at most quantitative, not qualitative, ones. Third, given the
foregoing, one could not (as the Supreme Court purported to do) condemn state interference
with private choices merely on the ground that it was factually coercive. At a minimum, a
sensible policy required some normative theory of what forms of coercive constraints society
wished to prohibit and what forms to allow. Although no such theory was likely to be simple or
uncontroversial, at least one thing was clear: the current de facto arrangement, in which the
state by and large declined to intervene in the coercive effects of private bargaining power that
itself derived from public authority, was hard to square with any coherent theory of liberty.

Hale’s analysis of coercion drew on a rich tradition of critical thought, including Marx’s
and later socialists’ argument about the coerciveness of labor contracts and progressives’
preoccupation more generally with the role of bargaining power in allocating surplus social
product; T. H. Green’s insistence that liberty be given a “positive” and not merely “negative”
meaning; and the pragmatists’ and logical positivists’ insistence, imported to law by the
Realists, that abstractions like “liberty” be redefined in functional terms. Chapter 2 attempts to
locate Hale’s argument in this larger philosophical tradition, as well as to assess its lasting value.

Chapter 3 deals with Hale’s attack on natural property rights theory—that is, the web of
legal and economic arguments used to defend the sanctity of the existing property
arrangements in late nineteenth- and early twentieth- century political debate. Chapter 4 deals
with Hale’s attempt to construct a new scheme of property entitlements along rent-theory
lines. The laissez- faire defense of the existing, radically unequal distribution of wealth had been
subject to a series of attacks since the mid-nineteenth century, most notably from utilitarian
and Idealist camps. Although Hale’s work reflects strands of both traditions, his principal
argument (in my view) was internal to the natural rights tradition that it sought to undermine.
Chapter 5 examines Hale’s work on rate regulation of public utilities, as an example of applied
(Halean) property theory.
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The heart of Hale’s attack on laissez-faire property was to show that whatever appeal a
natural rights theory might have in the abstract, the existing regime of property rights could not
be deduced from or reconciled with any plausible version of it. Hale’s argument proceeded on
two fronts. First, he argued, all rights to the possession, use, and exchange value of property
are ineluctably creatures of the state, owing their existence to the government’s willingness to
articulate and enforce them through the rules of property and contract. In its broad outlines,
Hale’s argument for the public basis of private rights was a familiar one in Realist and
progressive circles, and it had an older provenance in the legal positivism of Bentham and
Austin, among others. But Hale’s version of the argument was distinguished both by its analytic
precision and by his characteristic inclination to push the point to its logical extreme, arguing
that all exercises of private rights should be regarded as a delegation of public authority to
“unofficial minorities.” The doubt thereby cast on the classic distinction drawn between public
and private spheres of activity has proved enormously fertile in contemporary legal thought.
That doubt also had (in Hale’s view) two immediate and significant political implications. It
eliminated any constitutional bar to the state’s revising the scope of existing property rights as
it saw fit, on the ground that what the state of its own free will had given, it was free to take
away. It also provided the lever to expand the so-called “state action” doctrine in constitutional
law, in order to bring private discriminatory behavior within the ambit of the Fourteenth
Amendment. ’?

Secondly, Hale argued, the particular assortment of rights that the liberal state had
historically poured into the empty vessel of “ownership” was difficult to deduce from, or in
some cases reconcile with, Lockean principles. Some traditional property rights could not be
justified at all under a Lockean scheme. Chief among them were rights bestowed by the laws of
inheritance, land grants, and government grants of monopoly privilege. This portion of Hale’s
argument was a familiar one in progressive and liberal thought, although Hale again pushed the
point further than others were inclined to go, arguing that all private property rights should be
regarded as a form of “monopoly privilege,” as they endowed the owner with exclusive (that is,
monopoly) authority over her property as against the world at large. Other property that the
owner had acquired at least in part through her own sacrifice, Lockean principles would suggest
she had a right to in some form. But, Hale argued, it was often impossible to deduce the precise
form from those general principles. With respect to rights to the use value of such property,
Hale argued, Lockean principles provided no guidance in choosing among conflicting uses of
privately owned property. They also offered no guidance in choosing between private rights
and the public welfare that the state was authorized to protect under its ill-defined “police
powers.” With respect to the right to the exchange value of such property, he argued, Lockean
principles were equally indeterminate in fixing the extent of holdup powers that an owner
could exercise in setting the “market” price. Hale’s development of the latter point in numerous
articles over his career represents his most significant contribution to property theory,
anticipating by several decades standard arguments in the contemporary law and economics
and political philosophy literature about the significance of “property” versus “liability” rules of
damages in fixing the meaning of property rights.



1 INTRODUCTION

There were two essential morals to Hale’s critique of the constitutional edifice of liberty
and property rights. The first moral, and the one most closely connected to the Realist project,
was that the edifice was built on words that could not sustain the burden that they were asked
to carry. As Hale remarked, “[t]here may be sound reasons of economic policy to justify all the
economic inequalities that flow from unequal rights.” But if so, “these reasons must be more
specific than a broad policy of private property and freedom of contract.” 3 In area after area,
Hale tried to show that concepts that had conventionally been thought to establish categorical
limits on the constitutional exercise of legislative powers—coercion, state action, fair value,
police powers, harm-based limits to private power embodied in the common-law injunction sic
utere tuo, ut alienum non laedas—did no such thing. Some, like “fair value,” invoked to limit
rate regulation of public utilities, he showed to be arrant nonsense. Others, like “coercion,”
“state action,” and private activity that harmed others and hence was regulable under the
state’s police powers, he conceded were not meaningless concepts. The problem, Hale argued,
was that the concepts described to some extent all private action and hence could not
categorically distinguish protected from unprotected private action. At most, they suggested
relevant dimensions along which private actions might be sorted by degree. In this respect,
Hale’s work exemplified what numerous historians have noted was a typical progressive and
Realist strategy: to turn all differences into differences of degree rather than of kind. * For the
Realists, the strategy had an immediate political utility. If, for example, all uses that an owner
might make of her property potentially harmed others, differing only in the degree of harm, the
determination of which uses to prohibit and which to allow looked like one that was
guintessentially the prerogative of legislatures, not constitutional courts, to make. The strategy,
however, posed certain difficulties, a matter to be returned to in Chapter 6.

The second moral, and the one most closely connected to the institutionalist project,
was that laissez faire was neither logically possible nor socially desirable. Economic life, like
most other aspects of social life, was conditioned by formal and informal rules collectively
devised. To that proposition, Spencer the sociologist, who recognized the interdependent
complexity of society, might well have assented. However, most progressives parted company
with Spencer and his followers over its implications for action. With few exceptions, they
emphatically rejected what Herbert Croly termed the “optimistic fatalism” of the Spencerians,
who believed that social forces progress most if left to evolve without conscious intervention by
the state, and they embraced in its place a nonteleological historicism. ”> Where Spencer,
Sumner, and others read the changeableness of social institutions over time as evidence of
their adaptive (Darwinian) evolution toward perfection, most institutionalists and Realists read
it as evidence of their serendipity. As Hale wrote in 1933, “alteration of our institutions must be
discussed on its pragmatic merits, not dismissed on the ground that they are the inevitable
outcome of free society.” ’®

The conviction (as Croly put it) that “artificial selection” might best the results of
“natural selection” was hardly a surprising one to find among social reformers ’’ But beginning
with Lester Ward’s attacks on Social Darwinism and his call for a new “sociocracy,” progressives
espoused with a quasi-religious fervor the Wardian conviction that “society and the social
forces . .. constitut[e] just as much a legitimate field for the exercise of human ingenuity as do
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the various material substances and physical forces.” ”® William James’s and Oliver Wendell

Holmes’s different versions of pragmatism, ’° John Dewey’s philosophy of instrumentalism, %
and the various pitches made by the New Liberals, institutionalists, and Legal Realists to
“substitut[e] . . [social] control for the present chaos of the economic world” &L all rejected the
Social Darwinist apologia for what was (in Lippmann’s famous trope) merely will-less “drift,” in
favor of a new “mastery.” Indeed, the degree of fame achieved by Lippmann’s rather vacant
manifesto testifies to how deep a cord its rhetoric struck. Hale, writing his principal works in the
heyday of progressive optimism about social control, shared that optimism, echoing Lippmann’s
belief that what was needed above all was (as Hale repeatedly put it) “[t]he substitution... of
responsible for irresponsible government.” %

The two morals together gave American progressives all the latitude that they needed
to push their agenda for social reform through economic regulation. The legislature, not being
bound by any constitutional strictures, was free to do as it saw fit; the plasticity of social
institutions meant that their efforts would not be wasted. Hale, with the exception of his work
on public utilities regulation, was somewhat vague on the shape that legislative reform should
take. That omission will no doubt strike many readers as a serious limitation in his work. It is all
very well to point out that “freedom of contract” is as coercive in its own way as state
regulation of contract terms. Yet the question remains, what sorts of regulation should the wise
legislature impose on private contracting? In Hale’s partial defense, his vagueness reflected in
part the Deweyian conviction shared by most progressives that the optimal form of economic
regulation, like most questions of social policy, could be resolved only in the laboratory of
democracy, through practical experimentation and collective choice. % In addition, Hale may
have had the wisdom to know that his own intellectual tastes and talents lay in debunking the
laissez-faire state, rather than in crafting the optimal patchwork of social controls and private
initiatives that should stand in its place. 84

Nonetheless, there is a consistent, affirmative agenda running throughout Hale’s
writings, one that was, in an important sense, internal to the liberal tradition that Hale was
critiquing. The choice to co-opt traditional “natural rights” talk to its own political ends has had
a long history on the left. % In the area of liberty, the two most significant assaults on classical
liberalism in the nineteenth century—the socialists’ recasting of the “free” labor contract as
essentially coercive, and T. H. Green’s rejection of the “negative” freedom of laissez faire in
favor of a positive, functional freedom—both embraced, at least on a rhetorical level, the
principle of individual autonomy. They simply urged a broader view of the threats posed to it in
a modern, interdependent society. Hale’s own analysis of coercion followed in that tradition.
He presumed that political life should be organized to maximize liberty of the autonomous self
of classical liberal thought, but he insisted that a functional definition of liberty and coercion be
substituted for the formal categories that he demolished.

Co-optation of natural rights talk by the left was even more pronounced in the area of
property rights. As noted before, the western philosophical rights-based (as distinct from
utilitarian) tradition was dominated by two defenses of private property: that property was the
foundation of liberty (the consequentialist view) and that it was the necessary outgrowth of
liberty (the historical entitlement view). Through the mid-nineteenth century, the former view
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was largely harnessed to conservative political ends, by those who argued (in the Kantian
tradition) that securing existing property rights was essential to the development of
personality, and (in the Lockean libertarian tradition) that unfettered market exchanges of
property were one important expression of freedom. In the late nineteenth and early twentieth
centuries, the defense of property as the foundation of liberty was gradually usurped by
political theorists on the left. They embraced the Kantian view, but argued that it implied that
all citizens should possess at least the minimal property necessary for liberty. % And they
attacked the libertarian defense of freedom of contract by recharacterizing market exchanges
as coercive, and by arguing that in regulating such exchanges, the state could well increase
overall freedom. Hale’s critical writings on coercion trenchantly built on both of those leftist
arguments. However, his affirmative proposals to reconstitute property as the servant of a true,
functional liberty rarely got beyond the progressive commonplace that (all other things being
equal) the government ought to redistribute property rights so as to maximize the aggregate,
positive freedom in society.

As developed at some length in Chapters 4 and 5, the interesting portion of Hale’s
affirmative agenda lay in his reworking of the second strand of property theory—property as
the necessary consequence of liberty. Locke’s famous declaration that “Labour being the
unquestionable Property of the Labourer, no Man but he can have a right to what that is once
joyned to,” was taken by his nineteenth-century conservative heirs—and indeed many more as
well—self-evidently to justify a strong, laissez-faire property rights regime, in which what each
person had created from nature or acquired by trade as a free moral agent, he had a right to
keep. ¥ But like the Kantian argument for preserving property as the root of personality, this
argument too was gradually co-opted by social theorists on the left. They embraced in broad
terms the Lockean premise that people are entitled to the fruits of their labor. But they parted
company with Locke’s conservative heirs over whether the market was the best means to
achieve that end. The most famous attack, of course, came from the Ricardian, and later the
Marxist, socialists If taken seriously, they argued, the Lockean premise would require the entire
value of property (ambiguously, use-value or exchange-value) to go to the factors of production
that were responsible for generating it—by hypothesis under the socialist labor theory of value,
to labor. Thus, the portion of exchange value that went to capital, in the form of interest or
other profits, represented a theft of labor’s product. 8

The marginalist revolution in economics left in shambles the socialist labor theory of
value, along with all other versions of cost-based value implicit in classical economic theory. In
its place, the marginalists made three essential claims. First, value did not inhere in any
property intrinsic to goods or services themselves but simply reflected the subjective value
(utility) of the final product to the consumer. Second, all factors of production—labor, capital,
and entrepreneurial skill—were “productive,” meaning that they generated a portion of the
value of the final product; and each factor was paid an amount equal to the marginal value that
it contributed ( John Bates Clark’s “marginal productivity theory”). Finally, in competitive
markets, the value of the marginal product to consumers would equal the cost to marginal
suppliers, with the result that the market-clearing price would automatically compensate
marginal suppliers for their costs, and no more.
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Most mainstream economists were officially reluctant to draw any normative
conclusions from the purely descriptive claims of marginalism, content to boot such matters
out of the camp of economics altogether, and into that of ethics. But the more outspoken
partisans of capitalism, who had been watching with nervousness the rising specter of
socialism, pounced on the second of the three claims, Clark’s so-called “marginal productivity
theory,” as a dispositive rejoinder to the socialist critique of the market. As Clark declared,
marginal productivity theory meant that the market automatically distributes income to factors
in accordance with the ordinary (Lockean) intuition of justice: “to each what he creates.”

As suggested at the outset, Clark’s argument drew elaborate and various responses
from progressives in the years from the 1880s to the 1930s. But unlike the generation of leftist
critics that preceded them, whose analysis was rooted in classical economics, the progressives’
critique by and large started from premises of neoclassical (marginal) economics itself. If one
assumes that each factor of production was, as the marginalists claimed, paid the value of its
marginal product by the market, why did that fact establish a moral entitlement to keep the
value? Clark’s purported explanation, Veblen, Hale, Herbert Davenport, and other progressive
economists charged, was tautological, amounting to the assertion that people are entitled to
the market value of what they produced because that is what the market paid them. A more
satisfactory explanation required going back to first principles, to press on what Locke’s
notoriously ambiguous text might mean. The appealing intuition on which Lockean labor theory
rested, progressives argued, and which accounted for its durability, was that personal sacrifice
deserves reward—that is, that what we produce at some real cost to ourselves we are entitled
to keep. If that principle was indeed the ethical core of the Lockean justification for private
property, it explained why people had a right to retain the exchange value of their property or
labor, to the extent that the value represented a fair return on their actual costs or sacrifice.
But, progressives argued, as the marginalists’ third claim implicitly conceded, exchange value
was limited to a fair return on costs only for marginal producers in competitive markets. For
inframarginal producers in those markets, and for all producers in noncompetitive markets, the
return often far exceeded a fair return on costs. The excess (variously called “rents,”
“unproductive surplus,” or “unearned increment”) did not reflect any virtue on the part of the
producers; it simply reflected the relative scarcity of the goods or services that they provided.
Neither Lockean theory nor any other justification for ownership advanced by proponents of
laissez faire explained why producers were entitled to benefit from that scarcity value.

The progressives’ primary assault on “unproductive surplus” focused on monopoly
rents, in which scarcity value was attributable to a naturally or artificially constrained number
of producers. Alfred Marshall’s version of neoclassical economics, which dominated economic
thought well into the 1920s, acknowledged the problem of monopoly rents but argued that it
was confined to a few industries. For the vast majority of industries, which Marshall assumed to
be competitive in structure, he posited that the long- run equilibrium price paid to producers
would tend to converge with the costs of production, eliminating all rents. Although Marshall
himself declined to draw any normative conclusions from that fact, others did not, pointing out
that it meant that the problem of rents was relatively contained.
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The most prominent progressive line of attack on monopoly rents accepted Marshall’s
assumption of a bipolar economy, but argued that as the scale of production increased, more
and more industries were gravitating to the former (monopolistic) pole. The view that
monopolies were becoming the rule rather than a limited exception to an otherwise
competitive market, although championed principally by the antimonopoly (trustbusting) wing
of progressivism, was widely shared among centrist and even conservative economists and
political theorists. Beginning in the 1920s, Joan Robinson, Edward Chamberlin, and other
economists opened up a second line of attack on monopoly rents, arguing that the Marshallian
model of a bipolar economy was itself erroneous and that most “real markets lie somewhere
between the polar extremes of perfect competition and pure monopoly.” % Chamberlin’s and
Robinson’s 1933 books outlining different versions of monopolistic, or imperfect, competition
made the argument famous. But variants of the argument had been advanced by numerous
other economists in Europe and the United States in 1920s and early 1930s. °* Although views
differed as to the distributive implications of monopolistic competition, at least some models
suggested that supernormal profits would persist in the long run in most markets. %

Hale and the other progressive rent theorists were sympathetic to the antimonopoly
wing of progressivism. Had the theory of monopolistic competition been developed by the time
that they were doing most of their writing, they undoubtedly would have found it congenial to
their own ends as well. But, beginning with the Fabian socialists in 1870s, they launched a third,
distinct attack on the distributive justice of the market. Like the antimonopolists, they largely
took as given the Marshallian bipolar model of the economy; however, they focused instead on
the pole of so-called perfect competition. As noted earlier, marginalist theory predicted that in
competitive markets, the market-clearing price would equal the marginal cost to suppliers. But,
the Fabians argued, extending the Ricardian analysis of land rents to all factors of production,
the relative scarcity of certain inputs (land and other forms of fixed capital, human talents and
know-how, and the like) meant that costs would rise as one approached the margin of
production. As a result, even in so-called competitive markets, inframarginal producers would
reap a surplus above a fair return on their true costs—that is, they would realize inframarginal
rents. Marshall himself had acknowledged the possibility of inframarginal rents (“quasi-rents”)
in competitive industries in the short run, but he predicted that they would disappear in the
long-run equilibrium, when the cost curve straightened out. The progressives argued, though,
that it was the Marshallian short run, not the long run, that described reality. Thus, they
concluded, inframarginal rents were a permanent and significant feature of even so-called
competitive markets. That fact was irrelevant to most mainstream economists, whose
predominant concern was to show that competitive markets would automatically reach
optimally efficient output and pricing levels. But it was an embarrassment to those economists
and political theorists who claimed that competitive markets would automatically achieve
distributive justice as well. If surplus returns (in excess of cost) were morally unjustified in the
case of monopolies, Hale and other progressive rent theorists argued, such returns were no
more justified when paid to producers in so-called competitive industries in the form of
inframarginal rents.
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In its preoccupation with unearned surplus and its insistence that the market would
allocate such surplus not by moral desert but in proportion to the relative bargaining power of
the parties involved, progressive rent theory had strong and obvious ties to orthodox socialism.
However, there were important analytical differences in the arguments, with important
political implications. In Mandan economics, surplus value was created by the difference
between the value of labor’s input in the production of a given commodity, measured by the
minimum wage that labor would demand to maintain some social minimum of existence, and
the price paid for labor’s output, the commodity itself. % Since the former measure seemed to
approximate Lockean sacrifice, at least as the progressives understood it, the case for labor’s
retaining the surplus above that measure was not strictly Lockean in the progressive sense.
Rather, the case was based on the assumption that as between labor, which produced value,
and capital, which produced none, labor had a greater entitlement to the surplus. But, the
Marxist socialists argued, given that capital holds a monopoly on the means of production and
given a chronic oversupply of labor, capital can ensure that under the typical wage contract, it
extracts all the surplus value of labor. Under Marx’s inexorable law of the accumulation of
capital, as capital increases, displacing more workers in the productive process, unemployment
will increase and the bargaining power of remaining labor will decrease, until wage rates are
driven below even a subsistence minimum. Thus, in Marxian economics, the coerciveness of the
labor contract had a predictable, indeed inevitable, distributive result: it shifted all surplus
value to capital.

In contrast, the inframarginal and monopoly rents that preoccupied Hale and other
postmarginalist progressives could, in theory, accrue to any factor of production, labor as well
as land and other forms of capital. That “law of three rents,” as Sidney Webb termed it, meant
that the existence of surplus value, like the coerciveness of the private bargains by which it was
distributed, was an analytical observation devoid of necessary distributive implications. Where
the socialist labor theory of value was a theory of expropriation of the Lockean rights of one
group (labor) by another (capital), rent theory Lockeanism was formally evenhanded as
between labor, land, and other forms of capital. As an analytic matter, any of the three could be
a rentierthat is, could be the residual claimant extracting the surplus value from market prices
above and beyond the costs of production. That conclusion had obvious attractions for
progressives, who for reasons of political expediency, if nothing else, preferred not to frame the
argument for redistribution in strict class terms. Moreover, labor had no more right to the
surplus value that it generated over its own sacrifice than did capital. In all cases, that surplus
value was the fortuitous result of the structure of the market, in which demand exceeded
available supply at constant costs. As a result, surplus value represented (as Henry George said
of land rents) “a value created by the whole community.” ** If anyone had a right to surplus
value, the progressives argued, it was not any particular factor, but rather society at large, to do
with as it saw fit to further the common good.

As suggested before, one can argue that progressive rent theory, like most forms of
socialism, was consistent with the classical liberal (Lockean) premise that each person is
entitled to the fruits of her own labor. °* It merely insisted on a different and (progressives
would have argued) more exacting account of the relative contributions made by individual and
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social factors than that offered by either socialists or proponents of laissez faire. °® Nonetheless,
progressives (not surprisingly) were led by their rent-theory version of Lockeanism to a very
different set of policy prescriptions from their laissez-faire opponents. Those prescriptions,
interestingly, converged with prescriptions that more liberal economists were drawn to on
utilitarian grounds: that equality should be maximized, to the extent that such leveling did not
sap the minimum return needed to preserve incentives to work or save. One of the particular
devices proposed by Hale and other rent theorists for achieving that end—a tax levied on
surplus above a supplier’s minimum reservation price—was identical to so-called “optimal tax”
proposals advanced by a number of economists, again on efficiency grounds.

This book is primarily a work of intellectual history—an attempt to excavate and restore
in its historical context an elaborate and (in its time) seditious argument about the nature of
law and legal rights. At the same time, the excavation was motivated in part by the conviction
that Hale’s argument retains force in the political and intellectual debates of our own day,
particularly those concerning the proper role of government in economic redistribution. The
book concludes, in Chapter 6, with an attempt to assess the durability of Hale’s arguments.
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2 THE EMPTY IDEA OF LIBERTY
Liberty is the fairest of all social Harmonies. —Frederic Bastiat, Harmonies of Political
Economy

The world has never had a good definition of the word liberty, and the American people,

just now, are much in want of one. We all declare for liberty; but in using the same word we do
not all mean the same thing . .. The shepherd drives the wolf from the sheep’s throat, for
which the sheep thanks the shepherd as a liberator, while the wolf denounces him for the same
act as the destroyer of liberty .. . Plainly the sheep and the wolf are not agreed upon a
definition of the word liberty.—Abraham Lincoln, Address at the Sanitary Fair, Baltimore,
Maryland (April 18, 1864)

Liberty and Social Control

Throwing down the gauntlet in 1897, Richard Ely declared that “regulation by the power
of the state . . . [is] a condition of freedom.” * The declaration encapsulates a central political
debate that raged in England and the United States from the 1880s through the 1930s about
the appropriate role of the state in economic life. The case for a limited role was rooted partly
in the utilitarian claim that the unregulated market would maximize aggregate welfare by
maximizing individual gains from voluntary trades. 2 But it’s more important source was the
philosophical libertarianism of Locke and Hobbes, which took liberty of action as an end in itself
and which believed that the greatest threat to that liberty lay in the coercive power of
government. >

Herbert Spencer was perhaps the most famous exponent of the view that, as Henry
Carter Adams put it, “the dogma of non-interference . .. [is] identical with the principle of
individual liberty.” * Spencer stated the case most strongly in his 1884 Man Versus the State,
the publication of which spurred a number of responses from progressives, including Adams’s
own epoch-making essay, “Relation of the State to Industrial Action.” “Liberalism,” said Spencer
with approval, has “habitually stood for individual freedom versus State-coercion.” > By the end
of the nineteenth century, as one historian has noted, “Individualism” was a term of art,
referring not to any affirmative theory of selfhood but to a theory of the appropriate limits of
state action. ®

The limits that Spencer himself thought appropriate were notoriously extreme. He
acknowledged a legitimate role for the government in enforcing property and contract rights
and in national self-defense (“anarchy plus the constable”), thereby differentiating himself from
the radical individualist anarchists. But he brooked little else, rejecting (among other roles for
the government) public education, public health measures, public works, public postal service,
public charity for those unable to care for themselves, and government regulation of currency. ’
Few of Spencer’s followers on either side of the Atlantic went that far. In the United States, for
example, where Spencer’s influence was considerably greater than in his native England, most
proponents of laissez faire acknowledged a legitimate role for government in supplying a wide
range of public goods. They focused their attacks on what they saw to be illegitimate efforts by
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government to bestow special privileges through tax policies, protective tariffs, land grants, and
labor laws and other forms of economic regulation. ® However, all shared with Spencer the
assumption that “an increase in the power of the state always meant a decrease in the liberty
of the citizen.” ? Indeed, the rhetorical trope that less state action should be the rule to which
one recognized exceptions only as necessary was widely adopted by more progressive liberals
as well, although (not surprisingly) they tended to find necessity with far more frequency than
did their individualist counterparts. “State interference is an evil, where it cannot be shown to
be a good,” declared Oliver Wendell Holmes in 1881, echoing John Stuart Mill’s sentiment
expressed thirty years earlier!’

Proponents of laissez faire shared as well Spencer’s view that the core liberty to be
protected against government interference was liberty of contract, by which they meant liberty
in economic affairs. ** In 1921 Harvard economist Thomas Carver expressed the Spencerian
argument in this way:

The most important characteristic of the economic life of civilized
people is its freedom from compulsion. Nearly every economic act
of the average individual is one which he does voluntarily. Even
when he is under compulsion, it is usually found to be for one of a
very few reasons. It may be to prevent him from using violence or
fraud against someone else. It may be to compel him to carry out
an agreement into which he has voluntarily entered . . . The
striking fact about all these and all other cases of compulsion
which are tolerated by civilized people is that they are all
exercised by the government. Among all free people one private
citizen is forbidden to exercise compulsion over any other. That is
a work which is reserved exclusively for the government through
its officers. “Compulsion is mine; | will compel,” says the
government. *

Carver’s bland self-assurance in describing private economic activity as a bastion of
freedom is somewhat breathtaking, considering the fact that a mere four years earlier a
revolution in Russia had been successfully waged, at least in part, on the opposite claim. But his
position accurately reflects how deeply ingrained in late nineteenth- and early twentieth-
century British and American thought was the view that the market was the province of
freedom, and the government the province of coercion.

How much practical effect such sentiments had on politics in either England or the
United States has been much debated. Recent historiography has taken a generally skeptical
view, arguing that the mid-nineteenth century—the supposed heyday of legislative laissez
faire—was in fact characterized by widespread government intervention in both England and
the United States, in the form of direct economic legislation and a burgeoning government
bureaucracy; and that the period from the 1880s through the 1930s—the supposed heyday of
judicial laissez faire in the United States—in fact rarely saw courts overturning economic
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legislation on any ground. ** Moreover, recent revisionist scholarship has argued that, with the
possible exception of labor legislation, those few instances in which courts did overturn
economic legislation were more frequently explained by hostility to class legislation or other
special interest legislation than by any broad enthusiasm for laissez faire. *

However limited its practical impact, the rhetoric of liberty, and in particular the
assumption that less interference by the state in private economic affairs necessarily meant
more freedom for its citizens, had two extraordinarily important effects for present purposes.
First, that rhetoric framed political debate in the years from the 1880s to the 1930s, setting the
terms in which opponents and proponents of economic regulation put their respective cases.
Why laissez faire in its unadulterated form should have played so prominent a role in public
discourse when it possessed so little political clout is something of a mystery. *° But as a matter
of intellectual history, its public rhetorical role commands attention in its own right. Second, at
least in the United States, the rhetoric of liberty arguably had a practical effect as well in the
one arena in which constitutional laissez faire—and, in particular, liberty of contract—took
hold: the so-called “labor question.” '® Here, too, historians have been skeptical that judicial
appeals to liberty of contract were anything more than a pretext for judges to enforce their
own views of policy, frequently derived from class self-interest. '’ Whether talk of a
constitutional right to liberty of contract was the source of, or merely pretext for, judicial
decisions, the generation of American progressive legal thinkers writing from 1890 to the 1930s
took the talk seriously enough to refute it at length.

The beginnings of a constitutional doctrine of “liberty of contract” are usually traced to
a series of state court decisions in the mid-1880s, culminating in the 1886 decision of the
Pennsylvania court in Godcharles v. Wigeman, striking down a state act that prohibited
payment of wages in scrip. '8 Over the next twenty years, a number of state and federal courts
followed suit. They elevated “liberty of contract” to a constitutional right protected under the
due process clauses of the Fifth and Fourteenth Amendments, and then invoked that right to
strike down a variety of state and federal laws, virtually all of which sought to regulate the
terms of labor contracts. * The struggle between the courts and the legislatures in the United
States over “liberty of contract” came to a head in a series of notorious cases in the first two
decades of the twentieth century, in which the Court struck down various prolabor measures
that (along with antimonopoly legislation) were the centerpiece of progressive legislative
reform. ° The stage was set by the Court’s famous (or infamous) 1905 decision in Lochner v.
New York. 2! The Court in Lochner struck down a New York statute setting maximum hours for
bakers, asserting that it was an unconstitutional infringement of the “liberty of person and
freedom of contract” of “master and employe[e]” alike. ?* Three years later in Adair v. United
States, the Court invoked the rationale of Lochner to strike down an 1898 act of Congress,
which (among other things) had made it unlawful for a railroad to discharge an employee solely
because of his membership in a union. ** “It was the right of the defendant to prescribe the
terms upon which the services of [the employee] would be accepted,” declared the Court, “and
it was the right of [the employee] to become or not, as he chose, an employe[e] of the railroad
company upon the terms offered to him.” * In 1915 in Coppage v. Kansas, the Court struck
down a statute prohibiting employers from requiring employees to sign so-called “yellow-dog
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contracts,” under which, as a condition of employment, employees agreed not to join a union
at any time during their employment. % Although Coppage was a symbolic victory for
employers, it was not until two years later that yellow-dog contracts assumed much practical
importance, when the Court held in Hitchman Coal and Coke Co. v. Mitchell that a union’s
efforts to organize employees who had signed a yellow-dog contract with their employers
constituted a tortious interference by a third party with contractual relations, and on those
grounds could be enjoined. *°

Together, the triumvirate of Adair, Coppage, and Hitchman came to symbolize the evils
of judicial laissez faire for the generation of American progressives writing between the two
world wars. ¥’ For progressives sympathetic to an expanded role for the government in
economic affairs, the first order of business was to neutralize the claim, on which all three cases
ultimately rested, that any increase in economic regulation by the state necessarily diminished
individual liberty. At least in the political arena, one could have conceded the point, but argued
the loss was insignificant when measured against the gains in material well-being for the less
privileged that such regulation could secure. That was the position taken by orthodox socialists,
and, as time went on, increasingly by the Fabian socialists as well, who came to regard such
notions as “liberty” as just a form “of outdated sentimentality which obstructed the realization
of [the] ideal” of bureaucratic efficiency on behalf of equality. 850 also progressives could have
found shelter in some form of “official Socialism,” as Leonard Hobhouse came to call it. 29
Ultimately, most of them chose not to. They embraced the goal of greater liberty, but argued
that it was best achieved through greater equality, realized by (in what became a catchphrase
of the left in opposition to individualism on the right) greater “social control.” 30

The decision to clothe the case for equality in the mantle of liberty might seem ironic at
this distance. Surely it did to Ludwig von Mises, reviewing Hale’s version of the argument in
1953. 3 Inits time, however, the choice was understandable, indeed predictable. In the world
of late nineteenth-century political discourse, the invocation of liberty was trumps. 2 Asa
result, anyone hoping to fire the popular political imagination in support of increased social
control had to find a way to pry “liberty” loose from its historical link to a minimal state. For
American progressives like Robert Hale, Richard Ely, Roscoe Pound, T. R. Powell, and Morris
Cohen, who were trying to frame the case for social control within a legal regime that had
raised liberty to a constitutionally protected status, the pragmatic arguments for the choice
were even more compelling. Pragmatic considerations may have counseled that choice on a
more personal level as well. As Stefan Collini notes, “Hobhouse knew whereof he spoke when in
1897 he referred to the ‘obloquy’ incurred in calling oneself a Socialist.” ** In the United States,
Henry Carter Adams, John Commons, Richard Ely, and others, all of whose careers were
jeopardized by charges of socialism, could likewise testify to that obloquy firsthand. 3

But for most progressives, political expediency coincided with deep conviction. Although
they all embraced in one form or another the socialist ideal of greater state intervention on
behalf of equality, they parted company with “official” socialism over whether equality was an
end in itself, or only a means to greater personal liberty. The labels they adopted—New
Liberalism, Liberal Socialism, Social Democracy—to put distance between themselves and
official socialism signaled their conviction that the concern for equality manifest by their new



2 THE EMPTY IDEA OF LIBERTY

versions of collectivism had to accommodate the values of individual autonomy and democracy
represented by an older liberalism. The labels signaled as well their insistence that increased
state action was a means of implementing a higher individualism, not socialism. ** As Henry
Carter Adams put it, his intellectual mission was to find “a principle .. . adequate to bridge over
the chasm between the purpose of individualism and the criticisms of socialism.” %® Here, as in
many other areas, John Stuart Mill was the most important spiritual forebear of the
progressives, epitomizing in the philosophical leap from the classic liberalism of On Liberty to
the socialistic yearnings of the later editions of Principles of Political Economy the fervent hope
that the causes of liberty and equality might coexist. 37 Leonard Hobhouse described his own
aspirations to heal that breach as follows:

If ... there be such a thing as a Liberal Socialism . . . it must clearly fulfil two
conditions. In the first place, it must be democratic. It must come from below, not from
above ... It must engage the efforts and respond to the genuine desires not of a
handful of superior beings, but of great masses of men. And, secondly, and for that very
reason, it must make its account with the human individual. It must give the average
man free play in the personal life for which he really cares. It must be founded on

liberty, and must make not for the suppression but for the development of personality.
38

After an early flirtation with a more programmatic socialism (part Fabian, part Marxist),
Hobhouse came to distrust its tendency “to hail any and every extension of State authority,
whatever its principle or its object as a triumph for Socialism.” 3 John Hobson began his
political life as a more committed socialist than was Hobhouse. But by 1909, he insisted that his
proposed conception of the state “is not Socialism, in any accredited meaning of that term,”
and did not involve “any violent breach of continuity with Liberal traditions.” 0 John Dewey
spent the greater part of his professional life working out the conditions necessary for
individual “self-realization,” through participation in a community that did not subsume or
transcend its members.

Thorstein Veblen’s most important contribution to modern thought— sketching the
descriptive limits of individual rational choice—reflected more than passing agreement with
radical individualists like Carl von Menger, F. A. Hayek, Ludwig von Mises, Lionel Robbins, and
Karl Popper that the moral significance of human life lies in purposive choice. ** Richard Ely,
although strongly influenced throughout his life by the collectivist ideals of the closely linked
Christian Socialist movement and Historical School in Germany, ultimately espoused allegiance
to the middle way. “I condemn alike that individualism which would allow the state no room for
industrial activity, and that socialism which would absorb in the state the functions of the
individual.” ** John Commons called for increased government in the service of increased
individualism, not socialism. ** Even T. H. Green, for whom the pull toward an idealist (Hegelian)
vision of the state was strongest, never lost the conviction that individuals and not the state
were the final repository of value, and that the end of all state action was to guarantee the
conditions necessary for self-development of the individual personality. ** George Bernard
Shaw, an irrepressible apostate even to his own cause, characteristically put best the case for
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liberty. Commenting on the case of the Russian subject who in 1888 left Russia, where he
worked thirteen hours a day, to work in England eighteen hours a day “because he felt freer
here,” Shaw remarked as follows:

It brings to mind the story of the American judge who tried to induce a runaway slave to
return to the plantation by pointing out how much better he was treated there than the free
wage-nigger of the Abolitionist states. “Yes,” said the runaway; “but would you go back if you
were in my place?” The judge turned Abolitionist at once. These things are not to be reasoned
away ... Like the Russian, [man] will rather be compelled by “necessity” to agree to work
eighteen hours, than ordered by a master to work thirteen. No modern nation, if deprived of
personal liberty or national autonomy, would stop to think of its economic position. Establish a
form of Socialism which shall deprive the people of their sense of personal liberty; and, though
it double their rations, and halve their working hours, they will begin to conspire against it
before it is a year old. We only disapprove of monopolists; we hate masters.*
There were exceptions, of course. But most progressives regarded the problem of
liberty with a seriousness that matched that of the most fervent individualists They shared with
Spencer the conviction that the fundamental end of politics was to develop character. One
could say (almost without irony) that they differed from him only as to means. *°

Robert Hale was typical in this regard. Unlike many of his progressive contemporaries
(Veblen, Dewey, Davenport, Lippmann, Croly, and Hob- house), he showed little interest in the
particulars of individual subjectivity or individual choice. Although he acknowledged in passing
society’s role in shaping individual preferences and the doubt that cast on the ethical
significance of choice, in his own writing he took those preferences, and the desirability of
maximizing them, largely as given. *’ He eschewed a Deweyian romantic fervor for a
reconstituted self, in favor of a grimmer, more materialistic notion of freedom, one that is
closer, at least in tone, to Marx than to Dewey. All these attitudes must cast some doubt on
how seriously he weighed the “liberty” side of the progressive program. But throughout his
career, he at least purported to take seriously the proposition that government’s ultimate duty
was to maximize positive liberty, in the sense of power to effect one’s desires. One of his
central, unifying intellectual missions was to show that such a goal was more likely to be
reached by greater, not less, government control—to show, as Hale put it in a letter in 1923,
that “the antithesis between ‘socialism’ and ‘individualism’ [is] . . . meaningless.” 8

In a series of important articles and course materials written over the course of his
career, summed up in his aptly titled Freedom Through Law, Hale argued that proponents of
laissez faire could maintain that the government held a monopoly on the legitimate use of
coercive force only because they defined coercion in a way that was hopelessly muddled and
changeable, and that persistently confused whether an act was coercive in fact with whether it
was either legal or desirable. Hale’s response was to reformulate the problem of coercion, to
show that under any coherent definition of coercion, the sphere of private, “voluntary” market
relations was indistinguishable from direct exercises of public power. As Hale said, “We live,
then, under two governments, ‘economic’ and ‘political,’— the second public and hence visible,
the first private and hence invisible. *° That reality meant that when the government intervened
in private market relations to curb the use of certain private bargaining power, it did not inject
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coercion for the first time into those relations. Rather, it merely changed the relative
distribution of coercive power. Whether in any given case that redistribution would increase or
decrease the aggregate liberty of its citizens was therefore an empirical and not an analytical
guestion, and one that could not be answered by reference to abstract (constitutional) rights.
Thus, concluded Hale, “[t]here is no a priori reason for regarding planned governmental
intervention in the economic sphere as inimical to economic liberty, or even to that special
form of it known as free enterprise.” *°

In its broad outlines, Hale’s analysis was squarely within the progressive tradition.
Among other strands of progressive thought, the analysis drew on the socialist characterization
of the labor contract as coercive; on T. H. Green’s redefinition of liberty as the positive “power
to act as one wishes”; and on the work of Holmes, Wesley Hohfeld, and their successor Legal
Realists in redefining abstract legal rights in terms of the functional relationships that they
created. It reflected as well the broader conviction, shared by most progressives, that laissez-
faire philosophy was at root (as one historian has put it) an avoidance of the realization that
“economic power is as real and public in nature as political power,” and that the most
important fighting ground for freedom in modern industrial society was economic rather than
political equality. But Hale’s analysis of the problem of coercion survives the particular legal and
political controversies that gave rise to it. It remains among the best treatments of the problem
to date, gaining renewed interest in recent years as scholars have resurrected the problem of
coercion for serious philosophical and legal inquiry. > This chapter will look briefly first at the
traditions out of which Hale’s analysis grew, before turning to that analysis in more detail.

New Wine in Old Bottles: The Progressive Reworking of Liberty

“Rightly understood . . .,” declared Hobhouse in 1909, “socialistic legislation appears not
as an infringement of the two distinctive ideals of the older Liberalism, ‘Liberty and Equality.” It
appears rather as a necessary means to their fulfilment.” > Over the years, progressives
defended that provocative claim with two different rhetorical strategies. First, following the
lead of John Stuart Mill, they embraced the traditional liberal definition of liberty as freedom
from formal constraint or compulsion by other human beings. But they argued that it was mere
historical accident, not logical necessity, that had led liberals to think that the minimal state
was the best means to achieve that freedom. Once liberals understood how far unbridled
private rights in modern society might interfere with the liberty of others, they would
understand as well that government action might be the best friend that old- style liberty had.

Second, following the lead of T. H. Green, progressives reformulated the concept of
liberty to offer, at least on a rhetorical level, a cleaner break with the past. In place of the old
definition of liberty as freedom from arbitrary, human interference with choice—what T. H.
Green termed “negative liberty”—they argued for a “positive” notion of liberty that measured
the individual’s power to effect his or her desires. >* Embracing the socialist premise that the
primary source of power was wealth, progressives argued that the state, by promoting greater
economic equality through various compulsory redistributive programs, was in fact
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championing the cause of liberty. As Hobhouse stated, “[T]he struggle for liberty is also, when
pushed through, a struggle for equality.” >

The two arguments were rarely as distinct as Green’s contrast suggests, and most
progressives embraced both at different points. Indeed, both strains were important to Hale’s
reformulation of the problem of coercion. But the latter strain came to dominate debate in the
early part of the twentieth century, as progressives turned increasingly to a straightforward
redistributive agenda more comfortably accommodated by the rhetoric of positive liberty.

Recasting the Problem of Negative Liberty. Whether one perceives progress to be most
threatened by individual or by collective action, declared Dewey, depends largely on what
abuses one is reacting against. >® Two factors, progressives argued, explained why eighteenth-
and early nineteenth- century liberals perceived the greater threat to lie in collective action.
First, at least in England, the most conspicuous form of government action during the period
was special interest legislation on behalf of landowners and mercantile classes. But,
progressives argued, that particular form of abuse had been largely eliminated by the mid-
nineteenth century, through the success of the radical reform movement in securing the repeal
of the Corn Laws, the passage of the Free Trade Tariff in 1860, and the reform of Parliament. As
aresult, declared T. H. Green in 1881, “[t]he popular jealousy of law, once justifiable enough, is
... out of date.” >’

Second, progressives argued, in the preindustrial society of the eighteenth century, one
could reasonably have believed that individual action posed little threat to others’ liberty. But,
in what came to be a stock progressive story, they argued that the increased physical proximity
and economic interdependence of all people, along with increasing concentrations of wealth,
all brought on by the industrial revolution, had rendered that atomistic view of social life
obsolete. *® Dewey described it thus: “[T]he non-social individual is an abstraction arrived at by
imagining what man would be if all his human qualities were taken away. Society, as a real
whole, is the normal order, and the mass as an aggregate of isolated units is the fiction.” >° The
change wrought in social relations required a radical change in legal relations. What we were
accustomed to call natural rights, Rexford Tugwell argued, were on second thought revealed to
be merely socially created rights that were indulged because “their exercise has not seemed
sufficiently antagonistic to others to call for repressive action from the group. In a pioneer
society liberties are allowed the individual which cannot be allowed when civilization is further
advanced.” ®°

III

The argument that interdependence required a new, “social” freedom— the freedom to
choose only among those lines of activity that do not unduly injure others—got almost
universal assent when it came to controlling monopolies and trusts. ®* But its implications,
progressives insisted, extended far beyond that. All the traditional prerogatives of ownership—
the right to use one’s property for private purposes as well as to sell it for whatever price the
market would bear—carried with them the potential to injure others. ®* Faced with this new
reality, one could justify an increased role for the government even within the purely
Hobbesian (minimalist) conception of the nightwatchman state. As Hobhouse explained in
Liberalism, the paradigmatic defense of social control in the name of liberalism,
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“[IIndividualism, when it grapples with the facts, is driven no small distance along Socialist
lines.” ®® Echoing that sentiment, J. M. Clark argued, “It is not a question whether our great-
grandfathers were right or wrong; the thing they defended no longer exists. Individualism and
control are both new, and the case for both needs to be completely restated.” ® Those arch-
individualists like Spencer, who anachronistically persisted in championing the minimal state as
the means to maximize freedom, were dismissed as eighteenth-century men commenting on
nineteenth-century facts. % The more influential and pragmatic voices of laissez faire—Adam
Smith, Jeremy Bentham, and James Mill—progressives argued, had never intended the
presumption against governmental interference to extend beyond its demonstrated usefulness.
“Had we lived in 1776,” declared Edwin Seligman, “we would certainly have been followers of
Smith: did Smith live in 1886, he would no less have been in the vanguard of the new school.” 66
Echoing and amplifying that sentiment forty years later, J. M. Clark added that had history
permitted Adam Smith the last word, Smith probably would have thrown his support behind
the current proposals for increased social control, as representing “democratic and
humanitarian control in the interest of just the classes which mercantilism neglected.” 67

Thus pried loose from its historically contingent connection to the minimal state, the
classical liberal ideal of “negative liberty” could accommodate most of the progressive agenda.
J. S. Mill and Henry Sidgwick, two important forerunners to the early twentieth-century
progressives, went to great pains to sell their programs for expansive government as the
salvation of individual liberty. One historian has described Sidgwick’s Elements of Politics as the
“best and most careful demonstration” that progressive legislation meant to insure a social
minimum was consistent with individualism °® The more famous demonstration, however, was
provided by J. S. Mill in Book V of Principles of Political Economy. “Laisser-faire,” declared Mill,
“should be the general practice; every departure from it, unless required by some great good, is
a certain evil,” ®® and then proceeded to enumerate the many great goods to be accomplished
by broad government control of economic life. Like much of Principles, Mill’s dazzlingly slippery
argument lent succor to all sides of the debate over laissez faire. Roscoe Pound attributed the
growth of laissez-faire doctrines in part to the fact that “Chapter Xl of Book V of Mill’s Political
Economy . . . was studied by every liberally educated lawyer of the last fifty years. ’° Yet growth
of opposition could as easily be laid to the same text. As his progressive heirs recognized, Mill’s
“unless” was capacious enough to hold their entire reform agenda. Henry Carter Adams’s 1887
essay, “The Relation of the State to Industrial Action,” for example, a blueprint for later
progressive arguments for government control of the economy, defended state regulation as
necessary to achieve the “benefits of free competition,” while “guarding society from the evil
consequences of unrestrained competition.” ’* As time went on, that strategy was abetted by a
growing consensus among economists that monopoly was widespread and that even most so-
called competitive markets had monopolistic tendencies. J. M. Clark expressly drew on both
Sidgwick and Mill for his own fourteen- point justification for far-reaching governmental powers
to regulate the economy, “arising out of the fact that the conditions necessary to successful
individualism are lacking. ’? In 1926, commenting with more ironic detachment on progressives’
tendency to defend social control as a piecemeal corrective in special cases in which
individualism “works badly,” Clark noted that “the volume of these special cases has swollen so
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inordinately . . . that one wit has defined a liberal as ‘one who believes that this is the best of all
possible worlds, and that almost everything in it is an unfortunate exception.” “ ”

Positive Liberty. However broad its reach in other respects, the progressives’ revised
version of negative liberty did not comfortably justify what became the dominant focus of
progressive legislative efforts: redistributive measures designed to improve the position of the
working and lower classes through Poor Laws, a progressive income tax, and certain forms of
paternalistic legislation. * For those efforts, some more radical reworking of the notion of
liberty was required. In his influential 1881 lecture, “Liberal Legislation and Freedom of
Contract,” T. H. Green provided it. In place of the classical liberal notion of liberty as freedom
from formal “restraint or compulsion,” which Green termed “negative freedom,” he urged
embrace of a “positive freedom,” which he defined as the “positive power or capacity of doing
or enjoying something worth doing or enjoying.” ”> Green’s reformulation of the problem of
liberty found an enormously receptive audience. By the turn of the century, Green’s invocation
of “positive liberty” had become a standard rhetorical trope in public discourse, extending far
beyond the narrow circle of progressive intellectuals. Woodrow Wilson recounted it thus in his
famous declaration in The New Freedom: “[T]o let [the individual] alone is to leave him helpless
as against the obstacles with which he has to contend. . . . Freedom to-day is something more
than being let alone. The program of a government of freedom must in these days be positive,
not negative merely.” ’®

Green’s reformulation of freedom worked two significant changes to the classical notion
of liberty. It replaced freedom as formal license to pursue one’s desires with freedom as the
functional power to achieve them—the “power to act according to choice or preference”; ”’
and it limited the universe of choices worth protecting to those that sought a worthy end. In
short, freedom was the actual power to do what one ought to do. In Green’s view, one ought to

do only one thing: to act in such a fashion as to make “contributions to a common good.” ”®

The latter change, as Green acknowledged, reflected a teleological (idealist) notion of
the will with close ties to the Hegelian and Kantian, as well as Christian, traditions. ’° By shifting
the meaning of freedom from the mere exercise of the will, to the right to will things worth
willing, Green justified reform efforts to guarantee a social minimum to all citizens as a means
of maximizing freedom. But as later critics rightly complained, he accomplished that end only
by transforming the word “freedom” beyond recognition. 2 As Dewey said of Mill, whose life’s
work presents its own version of that equivocation, a “thoroughly socialized ideal of happiness
is the most characteristic feature of Mill’s ethics. It is noble, but it is not hedonism.” &

The teleological strain in Green’s work is strongly detectable in the work of many of the
later progressives. Dewey, an early admirer of Green, built his own brand of individualism
around the maintenance of one’s capacity for continuous growth towards self-realization, in
which the needs of the community shaped one’s individual desires. Hobhouse, like Dewey,
argued that freedom of choice was fundamental to self-development, but he made clear that
he meant choice not as mere “self-assertion,” but rather as rational judgment founded on the
common good: “[T]he fundamental importance of liberty rests on the nature of the ‘good’
itself. . . .” 8 So also did Henry Carter Adams, John Hobson, Richard Ely, Walter Rauschenbusch,
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J. M. Clark, Sidney Webb, Roscoe Pound, Charles Horton Cooley, Herbert Croly, and numerous
others call in one way or another for a new form of individualism that “soften[ed] the ideal of
maximum self-assertion to maximum selfrealization.” % They shared with Green the belief not
only that the value of will depends upon the value of what is willed but also that what ought to
be willed was that which would promote the common good. As Hale said, quoting Justice
William Johnson with approval, “[T]he rights of all must be held in subserviency to the good of
the whole.”

But it was the first shift in meaning—from negative to positive freedom— that proved
politically more significant. When Anatole France proclaimed with undisguised contempt that
“[t]he law in its majestic equality, forbids the rich as well as the poor to sleep under bridges,”
he provided the refrain for a generation of progressives, who insisted that liberty be measured
not by the absence of formal constraints on the pursuit of one’s desires but instead by the
presence of power to effect them. ® Jean Jaurés, echoing France’s sentiment as well as his
sarcasm, stated that “To conceive of freedom only in its negative aspect” would make the
inhabitant of Constantinople “not subject like the Parisians to regulations over hygiene and
roads, not forced to send his children to school, a free citizen, while we are the victims of
tyranny.” %

The shift to a positive definition of liberty, which reflected a more general revolt against
formalism in the social sciences, had a number of important philosophical and political
implications. First, while “negative liberty” had been construed (wrongly, Hale and others
argued) to create a categorical preference for less government, “positive liberty” suggested
that the state had the right, indeed the obligation, to use its own power to increase the
effective power of its citizens. As Hobhouse succinctly stated, “The function of State coercion is
to override individual coercion . ..” &’ Applying that principle to liberty of contract itself, T. H.
Green argued thus: “To uphold the sanctity of contracts is doubtless a prime business of
government, but it is no less its business to provide against contracts being made, which, from
the helplessness of one of the parties to them, instead of being a security for freedom, become
an instrument of disguised oppression.” %

Second, when harnessed to the progressives’ belief that the root of functional power in
society was economic wealth, positive freedom provided all the justification required for a
radically redistributive agenda. “[L]iberty without equality is a name of noble sound and squalid
result,” declared Hobhouse, echoing Anatole France. ® That belief obviously had close kinship
to Marx’s brand of materialism. Indeed, critics charged with some justification, “positive
freedom” was nothing more than a stand-in for economic wealth. % But progressives offered a
more moderate version of the Marxian critique, one that at least in theory could coexist with a
liberal democracy. Unlike Marx, they did not believe that the maldistribution of wealth was an
inevitable by-product of capitalism, and most stopped short of calling for abolition of private
property or enforced equality as a cure. Instead, following T. H. Green’s lead, they embraced
the radical individualist claim that private property was the “bulwark of liberty” but drew a
vastly different moral from it. Rather than requiring strong protections of existing property
rights (as Kant and others had assumed), it required the state to redistribute wealth to ensure
to each citizen the minimum necessary for economic and moral autonomy. As Hobhouse put it,
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if property is “the basis of a harmonious and rational development of personality,” it requires
“the condemnation of a social system in which property of the kind and amount required for
such development of personality is not generally accessible to all citizens . . . A society which
should accept this principle, could not tolerate anything like the existing distribution of wealth,
could not permit those methods of accumulation which concentrate wealth in the hands of the
few, and leave the many—so far as the practical object of earning their living is concerned—as
naked as they were born.” %I Thus it is, Hobhouse concluded, that the conception of property as
an instrument of personality, “[c]herished as a Conservative principle, . . . has in it the seed of
Radical revolution . . . Ethical individualism in property, carried through, blows up its own
citadel.” *

Hale’s account of the problem of coercion drew on both traditions in British progressive
thought—the Millian reworking of negative liberty and the Greenian abandonment of it entirely
in favor of positive liberty. But it took a somewhat different tack, reflecting the different
political realities that Hale and other American progressives faced. Great Britain, not having a
written constitution, lacked a textual justification for the judiciary to override the legislative
will. As a consequence, at least by the mid-nineteenth century, Parliament was left relatively
free to legislate as it saw fit without constitutional constraints. As noted at the outset, the
political situation in the United States was quite different. Seizing on the presence of “liberty”
and other grand words in the federal and state constitutions, beginning in the 1880s, courts
claimed authority to set aside social legislation that they deemed to transgress constitutionally
protected liberty interests. That situation meant that while British progressives could
concentrate their arguments for greater social control on Parliament, their American
counterparts first had to deal with the courts. For that task, American progressives could not
rely on the broad, philosophical appeals to positive liberty and equality that might suffice to
move the body politic. They had instead to meet the argument on its own terms—that is, in the
stylized, legally cognizable argot of (American) constitutional law. 9

American progressives had available a number of accommodationist strategies to
achieve that end, strategies that allowed them to pay rhetorical deference to the existing
constitutional edifice even as they dismantled it. Chief among them was the doctrine of “police
powers.” Even the staunchest defenders of liberty of contract conceded that individuals’
constitutional right to “negative liberty” from governmental control had to cede to the greater
right of the government to control private actions for the public good under its implied police
powers. As the conservative majority in Adair said, “[T]here [is] no disagreement as to the
general proposition that there is a liberty of contract which cannot be unreasonably interfered
with by legislation.” ** The question, of course, was what was “unreasonable.” Given the
indeterminacy of the answer and the courts’ own inconsistent responses, it is hardly
surprising that the most famous constitutional battles concerning social legislation were
nominally waged over the appropriate limits of the state’s police powers. *® With varying
success, progressives commonly defended prounion legislation as simply a straightforward
exercise of police powers, arguing that the state had determined that what was good for the
unions was also good for America, or, alternatively, that protecting workers from economic
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injury resulting from their unequal bargaining position was itself a legitimate object of the
police powers. %’

Hale happily lent support to the “police powers” strategy when it seemed politically
prudent. But he launched a more radical attack on the notion of negative liberty itself. T. H.
Green and his philosophical heirs had attacked the notion of negative liberty—the freedom
from formal restraint—as morally impoverished, at least in a world of scarcity, where those
who did not already possess property might well be unable to obtain the minimal resources
necessary for a decent life. Hale, unable to rely on moral appeals alone in the face of supposed
constitutional authority, argued instead that the concept was analytically incoherent, and
hence useless in interpreting constitutional limits to government control. Hale first sketched
out his argument in a 1912 letter to Secretary of the Interior Walter Fisher. He presented it in
more extended form in two articles written in 1920, “Law Making by Unofficial Minorities” and
an unpublished manuscript on economic nationalism. *® Hale developed the argument fully for
the first time in his 1923 article, “Coercion and Distribution in a Supposedly Non-Coercive
State.” *° Although Hale reworked the argument somewhat in different versions written
throughout his life and made it the organizing principle of several courses that he taught, his
basic argument remained unchanged from the 1923 article. '

The occasion for “Coercion and Distribution” was a scathing review of Thomas Nixon
Carver’s Principles of National Economy, published in 1921. Carver was in many ways an
unlikely choice as stand-in villain for the Lochner-era Court. A rather undistinguished economist
at Harvard, Carver had done graduate work with Richard Ely at Johns Hopkins, and maintained
close contacts with many of the leading progressives of the time, including Lippmann, Croly,
Beard, and Dewey. *** His economic program, though not radical, was hardly the standard fare
of laissez-faire economics. Notwithstanding Hale’s description of Carver as of the school that
thinks “[t]he practical function of economic theory is merely to prove to statesmen the wisdom
of leaving [economic] matters alone,” 102 carver envisioned his Principles of National Economy
as a blueprint for achieving “a fair distribution of the products among all classes, to the end that
all may share in the national prosperity,” a fact that he thought required a somewhat self-
congratulatory apology in the introduction. 3

Carver’s Principles was a disjointed hodgepodge of homilies and exhortations,
intermixed with more technical economic analysis on a dazzling array of topics, and ending with
a summary presentation of Carver’s six-point program for “the complete abolition of poverty.”
The program, which he called “Constructive Liberalism,” was developed at greater length in
Carver’s 1915 Essays in Social Justice. It advocated combining direct government controls (what
Carver termed “voting” programs) on income distribution, with indirect government
intervention (what he termed “balancing-up” programs) to raise the equilibrium prices for
unskilled labor by lowering its supply through immigration restrictions, programs to encourage
lower birth rates among unskilled labor, vocational education, and so on. Although various of
Carver’s proposals were, to Hale’s mind, ill-conceived and internally inconsistent, 104 carver’s
ultimate sin was not the substance of his program; indeed, the program embraced, and even
anticipated, many of the standard progressive reform proposals. *°> The sin was his rhetorical
insistence, in terms so simpleminded and hyperbolic that they would have given even the
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Coppage Court some pause, on equating the existing regime of property and contract rights
with freedom, and equating direct government intervention to alter the terms of either with
compulsion. Even though conceding that some amount of direct government intervention was
necessary to achieve greater equality, Carver argued that such intervention would always result
in a net increase in coercion, in contrast either to doing nothing, or to altering incomes through
his “balancing-up” program. Thus, as to any proposed intervention, he argued, one must always
ask, “Are the results of repression or regulation worth as much as they cost?” —cost, that is, in
individual liberty. *°

The task that Hale set for himself was to show that Carver, and by extension the
Supreme Court and other opponents of state control, had posed the wrong question. They
believed that the government held a monopoly on coercion because they fundamentally
misconceived the nature of coercion. When properly understood, Hale argued, coercion would
be seen to be ubiquitous in the private sphere—in a form indistinguishable in nature and origin
from governmental coercion—in acts traditionally regarded as volitional. Chief among such acts
were so-called voluntary market exchanges. Rather than the unfettered expression of will that
laissez-faire proponents imagined, such exchanges were in fact coerced by the common-law
right of property owners and would-be laborers to withhold their property and labor,
respectively, except on such terms of exchange as they demanded. That state of affairs meant
that in intervening in private contracts to limit one side’s right to dictate the terms of exchange,
the government was indeed constraining that side’s liberty, as laissez-faire proponents had
argued. But it was simultaneously enlarging the sphere of choices, and hence liberty, of the
other side. % Thus, as Hale wrote to Arthur Hadley, in the first instance “ [t]he question raised
by any proposed equalizing scheme ‘is a question of liberty against liberty, not liberty against
equality.” “ 108

Hale’s argument demolished as an analytical matter not only the old laissez-faire notion
of negative liberty but also the updated progressive version. As Hale noted, once all schemes of
rights were recognized to constrain others’ liberty to act as they wished, “it would then be plain
that to admit the coercive nature of [any given scheme] would not be to condemn it.” 109 The
choice among possible schemes was a choice among liberties; the question for society was
how, as a policy matter, it wished to choose. 119 Hale ventured at least a tentative answer to
that question, one that was consistent with the typical progressive (social welfarist) response:
rights should be assigned so as to maximize the aggregate real (positive) freedom enjoyed by
society as a whole. The most likely means to that end, he argued, again echoing the traditional
progressive line, was to increase the options available to the least well-off people in society,
subject only to preserving adequate incentives for the richer members of society to be
productive. But the particular answer was less important to Hale than showing that it required
a calculus that was quintessentially the legislatures’ and not the courts’ to make.

Hale’s argument obviously drew on a long tradition of social criticism from the left. The
observation that the world of so-called “voluntary” contractual arrangements was in fact a
“system of Machtoekonomie” ** figured prominently in socialist doctrine. Socialists had
charged that in a capitalist economy, those with capital used the necessity of the laborer to
strike a wage bargain that paid the laborer only his or her minimum survival wage, transferring
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labor’s surplus value to themselves. As Rodbertus put it, “although the contract of labourer and
employer has taken the place of slavery, the contract is only formally and not actually free, and
Hunger makes a good substitute for the whip.” **2 The same observation shows up in a
politically more muted form, in the almost ubiquitous assertion among progressives in the
1880s to the 1930s that the working classes were economically subordinated to owners of
capital. In the political arena, it figured prominently as well in early twentieth-century battles
over labor legislation. Indeed, the description of the employment relationship as a locus of
coercion was a progressive commonplace in legal, economic, and political circles, as was Hale’s
overarching analogy between political and managerial power. Progressives repeatedly
defended—in rhetoric that replaced the socialist charges of exploitation with softer talk of
“unequal bargaining power” —prounion and proworker legislation as necessary to
counterbalance the force of concentrated capital. 13

But Hale, along with a number of other Legal Realists, including Walter Wheeler Cook,
Thomas Reed Powell, Morris Cohen, Roscoe Pound, and Wesley Hohfeld, and fellow
institutionalists Henry Carter Adams, Richard Ely, and John Commons, put that progressive
commonplace in analytic form, generalizing its reach beyond labor contracts, and cleansed it of
its necessary (socialist) distributive implications. *** Whereas socialists had assumed that
economic coercion worked in only one direction—coercing labor to transfer the surplus value
that it had generated to capital—Hale’s analysis showed that in every exchange, coercion was
exerted formally by both sides. Hale, like other progressives, also went out of his way to
acknowledge that the balance of substantive coercive power at times lay with labor as well. ***

Markets as a Network of Coercion
The Structure of Coercion: “Volitional” versus “Voluntary” Choice

Writing in 1953, to take Hale to task for his assertion that coercion was ubiquitous in the
private as well as the public sphere, Ludwig von Mises argued that a “state or a government is
an apparatus of coercion and compulsion. Within the territory that it controls, it prevents all
agencies, except those that it expressly authorizes to do so, from resorting to violent action. A
government has the power to enforce its commands by beating people into submission or by
threatening them with such action. An institution that lacks this power is never called a
government.” 118 \What von Mises did not add, but clearly implied, was that an institution that
lacks this (authorized) power is also never called coercive.

Von Mises, like Carver, transfixed by the Weberian observation that the government
alone had a legal monopoly on violent force, concluded that the government held a legal
monopoly on coercion. **” The conclusion followed only if one assumed that for an act to be
coercive, it must take the form of direct force that overbears the will of the coerced party. In
fact, as Hale noted in a 1943 article, courts reviewing allegations of coercion routinely made
that assumption: “The notion lingers on that coercion necessarily implies that the party to
whom it is applied has no volition, as does the converse notion that where he has volition, or
the ability to make a choice, there is no coercion or duress.” **® The assumption was simply
wrong, Hale argued at length. What most people identified as coercion rarely took the form of
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direct physical compulsion that deprived individuals of all choice. Rather, it operated as
background constraints on the universe of socially available choices from which an individual
might “freely” choose. In a number of well-known judicial opinions, Holmes had made the same
observation about coercion between private parties. In the classic example of private coercion
trotted forth in the common law—the individual who is “compelled” to turn over his money
when a gunman threatens “Your money or your life”— Holmes pointed out, the victim’s will is
not overborne by a force that deprives him of all choice. The robber’s threat literally leaves him
with at least two choices. The more real the threat of the latter (“your life”), the more eagerly
the victim opts for the former. More generally, as Holmes noted, “It always is for the interest of
the party under duress to choose the lesser of two evils. But the fact that a choice was made

according to interest does not exclude duress. It is a characteristic of duress properly so called.”
119

What Holmes had shown to be true of the classic examples of private coercion, Hale
argued, was true of almost all forms of government coercion. Some of the sanctions that the
state had at its disposal—infliction of death or imprisonment, the seizure of property in
satisfaction of judgments—if imposed, did in fact make obedience a physical necessity.
in most cases, Hale argued, the government got its way in the first instance not by imposing
such sanctions but instead by extracting voluntary compliance by threatening to impose them.
Thus, when the government “compels” someone to carry out a contract into which he has
voluntarily entered, it does so customarily not by forcibly seizing property that is the subject of
a contract but instead by persuading the person to turn over the property “voluntarily” lest it
be seized. As long as the person “has the physical power to disobey,” noted Hale, “his
obedience is not a matter of physical necessity, but of choice” —that is, it is volitional. 121

120 But

Moreover, Hale argued, most of the state’s mandates do not even nominally take the
form of absolute commands. They take the form of restrictions, rewards, or penalties,
conditioning one out of the total universe of available choices. Thus, when the government
passes a minimum wage law, it does not (to focus for the moment on the employer’s
perspective) demand that the employer relinquish a portion of its wealth to its workers or else
suffer a penalty. The government merely states that if the employer chooses of its own free will
to employ a given worker, it must pay at least minimum wage. That is to say, it reduces the
universe of the employer’s legally available choices by one, by eliminating the choice to employ
a worker but at a subminimum wage. However, it leaves the employer “free” to choose among
the remaining alternatives. So also do the anti—yellow-dog laws at issue in Adair and Coppage:
they do not require that an employer hire anyone at all. They merely state that if an employer
chooses voluntarily to hire someone, it may not require the person to sign a yellow-dog
contract as a condition of employment. The same observation held, Hale argued, with income
taxes, or taxes levied on particular commodities: “When the government, for instance, levies a
thirty cent tax on a $3.00 theatre ticket, a person is not literally compelled to pay either the tax
or the price. He always has the option of not attending the theatre.” **?

That the individuals in all these cases acted out of volition does not mean that their acts
were not in some important sense coerced. After all, as Hale noted, “Even a slave makes a
choice. The compulsion which drives him to work operates through his own will power. He
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makes the ‘voluntary’ muscular movements which the work calls for, in order to escape some
threat . ..” 2> Nevertheless, no one would deny that the servitude was “involuntary.” But the
coercion did not take the form of an overbearing force that eliminated all choice. Rather, it took
the form of circumstances that narrowed a person’s available universe of choices to a set of
relative evils, excluding the choice that he or she would have preferred. In the case of the
robber, for example, the preferred choice excluded was to keep one’s money and one’s life; in
the case of Adair and Coppage, it was to employ someone and require him or her to sign a
yellow-dog contract; in the case of the theater tax, it was to purchase the ticket without paying
the tax. '

Markets as a Network of Mutual Coercion

When Carver, Spencer, and others extolled the market as a sphere of freedom, they
focused only on the moment of choice, embodied in the contract, to give up what one already
had in favor of a greater advantage to be secured by trade. But from that vantage point, the
choice of the slave to work rather than to starve or be beaten; the choice of the victim to hand
over money rather than to be killed; the choice to work and remit a portion of one’s earnings to
the government as tribute rather than not to work at all, were equally voluntary choices to
improve one’s position over what it would have been in the absence of that choice. Once one
understood that coercion operated as background constraints on socially available choices, not
as the deprivation of all choice, Hale argued, it would be evident that the sphere of so-called
voluntary market exchanges—no less than slavery, extortion, and taxation—was really a
complicated network of mutual coercion, in which the “choice” to accede to the other side’s
terms was coerced by the fact that the money, goods, or services that one obtained in
exchange were unavailable on more favorable terms. The reason that they were unavailable—
and hence the source of the coercion—was not natural necessity. Instead, it was the state itself,
which, through its laws of liberty, property, and contract, gave owners the right to withhold
property and services from others absolutely, and the power to waive that right upon payment
of the price demanded. Hale described the situation thus:

Adam Smith’s “obvious and simple system of natural liberty” is not a system of liberty at
all, but a complicated network of restraints, imposed in part by individuals, but very largely by
the government itself at the behest of some individuals on the freedom of others, and at the
behest of others on the freedom of the “some” . .. What in fact distinguishes this counterfeit
system of “laissez-faire” [the market] from paternalism is not the absence of restraint, but the
absence of any conscious purpose on the part of the officials who administer the restraint, and
of any responsibility or unanimity on the part of the numerous owners at whose discretion the
restraint is administered. *%°
Hale’s argument was the natural extension of a radical reconceptualization of property
and contract begun in the nineteenth century. Traditional Lockean liberals had grounded
property in the ownership of one’s self. From that, they argued, flowed liberty to act as one
wished and to own that which one created or wrested from nature by one’s own labor. The
resulting scheme of ownership was embodied in the private, common-law regime of property
and contract rights. The beauty of that regime, liberals argued, was that it protected the natural
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rights of owners without limiting the natural liberty of others. Property created nonoverlapping,
vertical relationships between individuals and the things that they owned. Contracts, in turn,
created voluntary, horizontal relationships between otherwise independent jural equals. As a
result, both sets of relationships were private—that is to say, the state was not a party to them
except as enforcer—and neither set imposed dominion over other people. 126 Into this paradise
of freedom, coercive force was thought to insinuate itself in only one of two forms: force or
fraud by other individuals, transgressing the natural, consensual boundaries of property or
liberty; and prohibitions or edicts by the government. 27 The former, it was argued, was
severely constrained by the criminal and tort laws, which proscribed such “violent interference”
by private individuals except in the case of clear justification or excuse. 128 That circumstance
left only the latter, giving the government close to a monopoly on the legitimate exercise of
coercive force.

That traditional liberal view, progressives argued, fundamentally misconceived the
nature of property. Property was not a vertical relationship of people over things, as theorists
like Carver had imagined, transfixed by the picture of property as a thing that one physically
possessed. Rather, property was a horizontal relationship between people, made up of a
complicated network of reciprocal rights and duties with regard to particular economic
interests. As a result, property rights bestowed on owners not merely power over inanimate
objects but also power over others with respect to those objects. Among social theorists, the
transformation in the conception of property arguably began with the early socialists’
recharacterization of property as power. It was carried forward and generalized by Lester Ward,
Hobhouse, Dewey, and other late nineteenth- and early twentieth-century apostles of social
interdependence, who insisted (in Hobhouse’s words) that “[t]here is no true opposition
between liberty as such and control as such, for every liberty rests on a corresponding act of
control.” **° As a result, as Hobhouse stated in language very close to Hale’s, the question
posed by social control was “not of increasing or diminishing, but of reorganizing, restraints.”
3% Among legal theorists, the transformation of property had an even older provenance, in the
observations of Jeremy Bentham and others that all rights, and in particular property rights,
abrogate the liberty of others. **

Hale’s analysis, however, had more immediate roots in the early, functionalist strand of
Legal Realism developed by Holmes, Wesley Hohfeld, Arthur Corbin, and others. In “Privilege,
Malice, and Intent” and other brilliant, anticonceptualist writings, Holmes deconstructed
abstract legal concepts like the right to compete, or the privilege to abstain from contracting
with others, into the complicated functional relations that they embodied. *** In two important
articles published in 1913 and 1917, Yale law professor Wesley Hohfeld formalized Holmes's
basic insight, offering a more systematic and precise vocabulary to describe the range of
functional relations created by legal rights. *** What are loosely referred to as “rights,” Hohfeld
argued, in fact comprehend a number of quite distinct legal capacities or entitlements
conferred on the holders. Hohfeld categorized those capacities into four groups: “right,”
“privilege,” “power,” and “immunity.” In the Hohfeldian scheme, “right” denoted a “claim” that
the holder had to make others act in particular ways with respect to the rights-holder.
“Privilege” denoted the liberty to act in a certain manner without being interfered with by
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others. “Power” denoted the ability to alter one’s own or others’ legal capacities. “Immunity”
denoted freedom from having one’s own legal capacities changed by others. In each case,
Hohfeld argued, the scope of the capacity is defined by a correlative incapacity put on the
relevant universe of non—rights-holders. Hohfeld denoted those correlative incapacities as
“duty,” “no-right,” “liability,” and “disability,” respectively.

Hohfeld’s complicated typology of jural correlatives potentially applied to the entire
universe of legal relations. In his original article, Hohfeld himself had suggested a wide range of
applications in the areas of trusts, property, and contracts. Arthur Corbin, an early Hohfeld fan,
picked up on Hohfeld’s suggestions to reconceptualize the meaning of “offer” and “acceptance”
in the area of contracts. ** Walter Wheeler Cook, another early fan, had used Hohfeld’s
typology most famously to redescribe the nature of labor relations in the wake of the Hitchman
case, as well as (more obscurely) the nature of equity jurisdiction and the alienability of
contracts, debts, and other choses in action. *° But its most important application was in the
area of traditional property rights. Take the typical landowner, said Hohfeld, who holds a fee
simple in a tract of land (call it Blackacre). What we are accustomed to think of as a unitary right
is, in fact, a complicated bundle of rights, privileges, powers, and immunities. Thus the
landowner has the right to insure that others (the “duty-holders”) do not enter onto Blackacre,
do not cause physical harm to it, and so on. The owner also has an indefinite number of
privileges with respect to Blackacre, including the privilege to enter onto it or to harm it within
certain limits set by public policy, without having others (the norights-holders) restrict him. So
also the owner has the power to alienate some or all of his legal interests in Blackacre to
another—for example, by giving someone a life estate in the property or a license to use it for
certain purposes, or by selling the fee simple outright. Finally, the owner has a number of
immunities from others’ attempts to alter his legal capacities with respect to Blackacre without
his consent—for example, immunity from having others alienate his interests to a third party,
or from extinguishing his own privileges with respect to Blackacre. ** What that situation
meant was that a property right did not, as the classical system had assumed, establish a
vertical relationship between people and things. It established instead a series of horizontal
relationships among people, in which each capacity in the owner’s entire bundle of rights
imposed a correlative incapacity on nonowners. Arthur Corbin summed up the Hohfeldian
revolution with a certain undigested enthusiasm in this way: “Our concept of property has
shifted; . ... ‘Property’ has ceased to describe any res, or object of sense, at all, and has
become merely a bundle of legal relations—rights, powers, privileges, and immunities.” **’

Despite the air of musty scholasticism that hung about Hohfeld’s scheme, many of the
Realists were quick to see its seditious implications. **® First, Hohfeld’s logical positivist method
implicitly reoriented legal thought away from abstract, free-floating notions of entitlement and
toward the sort of pragmatic, consequentialist view of law that was naturally more congenial to
the Realists’ philosophical and political ends. *° Second, by deconstructing supposedly unitary
concepts like “property” and “liberty” into their component, functional relations, his method
implicitly underscored how intricate and changeable those relations were, thus undermining
the “givenness” of whatever set of relations happened to exist at any time. *°
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Third, and of more immediate relevance here, the Hohfeldian scheme made clear that
no existing legal entitlement had any formal meaning except in relation to reciprocal legal
infirmities placed on others. As Holmes had noted, even the prohibition on battery, the most
apparently nonredistributive of all legal rules, sacrificed the would-be batterer’s “gratification
of ill-will” to the other side’s right to be free from pain. %2 Hohfeld’s scheme showed that the
same was true of all legal rights, in particular the “right” to exclude the world at large from use
of one’s property, and the “power” to waive that right on payment of the sum demanded. That
reality meant that the existing scheme of private property and contract rights itself constrained
the liberty of others, and any attempt by the state to rearrange rights merely substituted one
form of constraint for another. Bentham, Dewey, Hobhouse, and others had made that point as
a functional matter. Hohfeld’s analysis gave to the Legal Realists a vocabulary to show that it
was necessarily true as a formal matter as well. Finally, Hohfeld’s analysis underscored a point,
again anticipated by both the socialists and the Benthamites, that it was the state itself,
through its complex scheme of property and contract rules, that created the horizontal
relationships among individuals embodied in those rules.

John Commons, reading Hohfeld through his own peculiar, rose-tinted lenses, concluded
that the lesson of Hohfeld was that the basic unit of all economic and political activity is not “a
mass of disconnected individuals” but “a set of relations, habits, transactions, or customs of
associated individuals.” In short, Hohfeldianism overthrew the “anarchistic” view of economic
life as a collection of individual wills, in favor of economic life as “a going concern.” 12 Hale
drew a less romanticized moral from it. If, as laissez- faire advocates seemed to believe,
“liberty” is the absence of government constraint, Hohfeld’s analysis showed that the existing
regime of private property rights could not be reconciled with liberty, since the essence of
property rights was to impose (through the agency of the state) correlative restraints on the
universe of nonowners. *

Redescribing the so-called “voluntary” labor contract from that perspective, Hale
argued, the typical choice to work for wages should be understood as follows. *** A man (our
hero) must eat to survive. “While there is no law against eating in the abstract, there is a law
which forbids him to eat any of the food which actually exists in the community—and that is
the law of property.” Owners have the power (in Hohfeldian terms) to remove our hero’s legal
duty not to consume their food, but the privilege not to do so unless he agrees to their terms.
Those terms are likely to include the payment of money, equal to the market price of the food.
Alternatively, our hero can try to produce his own food. Again, there is no law to prevent him
from doing so in the abstract. But “in every settled country there is a law which forbids him to
cultivate any particular piece of ground unless he happens to be an owner. This again is the law
of property.” Again, owners of property have the power to lift that legal duty, but again they
are unlikely to agree to do so, unless he agrees to pay the market price of the land.

Assuming that our hero has some money, he can obtain either the food he needs or the
land on which to produce it, provided that he is willing to part with his money, under the (legal)
threat by the owners to withhold their food or land unless he agrees to do so. Suppose,
however, that he has no money to acquire food or land on which to produce it. He could try to
make money by producing and selling goods. But he is unlikely to be able to produce things in
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guantities sufficient to keep him alive “except with the use of elaborate mechanical equipment.
To use any such equipment is unlawful, except on the owner’s terms.” If our hero lacks the
money to persuade the owner to sell him the equipment, he will usually be able to obtain
access to it only by becoming an employee of the owner, on terms enforced by the owner by
threatening not to employ our hero at all unless he consents to them. Those terms not only will
require that our hero relinquish his constitutional right to remain idle. They also will usually
require that our hero abandon any claim of title in the products that he produced, accepting as
recompense whatever hourly wage the employer will consent to pay. “In short,” concluded
Hale, “if he be not a property owner, the law which forbids him to produce with any of the
existing equipment, and the law which forbids him to eat any of the existing food, will be lifted
only in case he works for an employer. It is the law of property which coerces people into
working for factory owners . . .” 1*°

Just as the law of property secures workers’ labor for the owners of factories by
coercive force, so also, Hale argued, it secures the revenue that such owners derive from their
customers by coercive force. “The law compels people to desist from consuming the products
of the owner’s plant, except with his consent; and he will not consent unless they pay him
money.” Like our hero from whom money is demanded for food or the means to produce it, the
owner’s customers “can escape, of course, by going without the product. But that does not
prevent the payment from being compulsory, any more than it prevents the payment of a
government tax on tobacco from being compulsory. The penalty for failure to pay, in each case,
may be light, but it is sufficient to compel obedience in all those cases where the consumer
buys rather than going without.” 146

The summary of Hale’s argument up until this point focuses only on the coercive power
of capitalists to compel exchanges on terms that they will consent to, on threat of withholding
their capital or products of their capital from those who require them. But, as Hale took pains
to point out, that describes only one half of the exchange. In each case, the other side—labor or
consumers—brings a counterforce of its own to bear on the capitalist, under a legally
sanctioned threat to withhold needed services or money. In the case of the wage contract, the
capitalist, to make productive use of his capital equipment, must acquire workers. The laws that
give people ownership of themselves—that is, laws against slavery—give each would- be
worker the right to refuse to work, and also the power to waive that right upon receipt of a
satisfactory wage. Thus, the laborer “induces the employer to pay him his wage by threatening
not to work for him, and then not carrying out his threat.” **’ So it is also with the consumer,
who has the law-given right to withhold needed money from the producer, as well as the power
to waive that right upon receipt of the goods in return. 148

Thus, Hale concluded, although the particular rights and duties created by a contract are
“created at the initiative of private individuals,” 149 without any explicit requirement of law that
they do so, their “freedom to decline to do so is nonetheless circumscribed.” 130 Each party
“makes the contract in order to acquire certain legal rights he does not now possess, or to
escape certain legal obligations with which he is now burdened. Were his liberty not restricted
by these obligations imposed on him by the law and enforced in the ordinary courts, he might
never submit himself to the new obligations of the contract. Thus in a sense each party to the
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contract, by the threat to call on the government to enforce his power over the liberty of the
other, imposes the terms of the contract on the other.” 151

In redescribing the market as a network of mutual coercion, Hale was making a formal,
or structural, point. As he emphasized repeatedly, his analysis implied nothing about the extent
of coercive force exerted by a particular threat to withhold. That was an empirical question, the
answer to which depended, as Hale put it, upon the strength of one’s “desire to escape a more
disagreeable alternative.” *** In the language of economics, it depended on the marginal
(surplus) value added by the goods or services offered over the next best, socially available,
alternative. 3 Take a typical sale of goods, said Hale—the purchase of a bag of peanuts for five
cents. “[T]he consequence of abstaining from a particular bag of peanuts would be, either to go
without such nutriment altogether for the time being, or to conform to the terms of some
other owner. Presumably at least one of these consequences [actually, both] would be as bad
as the loss of the five cents, or the purchaser would not buy; but one of them, at least, would
be no worse [at least for the marginal consumer], or the owner would be able to compel
payment of more.” *>* So also, in the case of labor, the coercive force exerted by an individual
laborer taken alone would be limited to his marginal productivity—that is, “the extent to which
production would fall off if [he] left and if the marginal laborer were put in his place—by the
extent, that is, to which the execution of his threat of withdrawal would damage the
employer.” >> Commons, seizing on the same point, argued that the basic unit of every market
transaction was not two parties but five—buyer (B), seller (S), next best buyer (B’), next best
seller (S’), and the state, devising the working rules (including property rights and rules of
contracting) according to which any disputes will be resolved. 156

The preceding analysis focused only on the incremental coercive power possessed by a
given individual in the market. In the paradigmatic competitive market, where perfect
substitutes were readily available at marginal cost, such incremental power was zero: no seller
could coerce a price in excess of market price, and no buyer could coerce a price that was
lower. But the same analysis could be applied to measure the coercive power possessed by
buyers or sellers as a class, a perspective obviously more congenial to the political concerns of
the progressives and socialists. >’ From that perspective, whether buyers and sellers exert
coercive force on each other depends on how disagreeable the other side would find life absent
the class of contracts at issue—or, to put it in the affirmative, on the surplus such contracts
generated for each side. At one extreme, Hale noted, one could imagine situations in which
constraints imposed on one’s rights to use others’ property or labor were painless, because
they thwarted no desire—for example, one’s duty to go without a would-be employer’s wages
of a dollar a day when one owned enough property to pay for all one desired. >® At the other
extreme, where the rights held by one side were vastly superior in strategic importance to
those possessed by the other, “the other party may in effect be compelled to submit by
contract to almost any terms imposed by the stronger party.” Consider, for example, Hale
argued, a propertyless inhabitant in a company town without even the money for a railway
ticket out, whose only option to gain food, lodging, and other necessities was a bargain with the
company: “Under such extreme circumstances it is literally true that the company can make
rules which the inhabitants will be forced by the governmental authorities to obey . . .” ™>° At
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such an extreme, Hale argued, threatening to “withhold a mess of potage from a hungry Esau ..
. [may] prove[ ] no less effective than threatening to shoot [him] as a means of relieving him of
his birthright.” **°

Hale’s argument also said nothing about the desirability of coercion. By redescribing
coercion as the background constraint on available choices, Hale had shown coercion to be
ubiquitous and, to a large extent, inevitable. As Hale declared in his review of Mortimer Adler’s
The Idea of Freedom, contrary to Adler’s mistaken belief that with respect to the enactment of
a particular wish, people generally “enjoy complete freedom or [are] completely deprived of it,”
181 in fact such freedom is always constrained to some extent. In economic matters in
particular, Hale argued, absolute freedom is “out of the question. The most we can attain is a
relative degree of freedom, with the restrictions on each person’s liberty as tolerable as we can
make them.” *®% In particular, Hale’s argument said nothing about the desirability of the
coercive force exerted by private property rights. The point is worth stressing, since Hale was so
frequently misunderstood on this point by his own contemporaries and later scholars. In many
of his writings, Hale acknowledged the necessity of private property, as well as the importance
of price as a “method of regulating consumption” and rewarding the producer for the costs of
production. 183 He acknowledged as well that the inequality in rewards that results from most
private property regimes, reflecting inequality in productivity, might well lead to increased
material freedom for all members of society, and that in many cases the benefits of that
increased wealth would outweigh the coercion entailed in individual bargains. ***

What Hale’s argument was meant to suggest, however, was that the choice among
competing claims of freedom could not be resolved by constitutional abstractions like a “right
to liberty.” **® Decisions like Coppage, Hale insisted, illustrated the incoherence of such
attempts. The Court frequently made the baffling assumption, said Hale, “that a statute which
strikes down an impediment to a vital liberty, by restricting the less vital liberty to maintain that
impediment, is itself a curtailment of liberty in general.” 166 Echoing Holmes’s frequent refrain,
Hale argued that the choice had to be made as a matter of policy—that is, as a conscious
decision to tolerate some forms of coercion but not others for the good of society. One could
make that choice by any number of criteria: minimizing overall coerciveness; eliminating the
most extreme forms of coercion; or permitting those forms of coercion that were exerted by
rights that we wished to privilege because they created an important incentive for productivity,
or because we deemed the rights- holders’ claims particularly meritorious. As discussed later,
Hale had his own thoughts on what criteria should be used. But his central point was a simpler
one: the choice was a quintessential legislative choice. Instead of acknowledging that fact
forthrightly and retreating from the field, Hale argued, courts had smuggled their own
unarticulated notions of policy in the back door, by inconsistently discovering coercion-in-fact
as it suited their ends. The resulting scheme of privileged libe